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JOHN MARSHALL. 


It is now January, 1901. In January, 1801, Marshall received 
his commission as Chief Justice. That commission was in force 
until his death, in July, 1835. 
The great New Englander, John Adams, gave to his country 
the great Virginian of whom we write; and declared, in 1826, 
that he esteemed the appointment perhaps his chief title to the 
gratitude of his countrymen. 

Marshall had been preceded by John Jay, the illustrious New 
Yorker. Webster said that when the ermine fell upon the 
shoulders of Jay it touched nothing less white than itself. 
Webster graduated at Dartmouth College the year of Marshall’s / 
accession to the bench, and, eighteen years later, won from Mar- 
shall and his associates that great decision in the College case 
which is to-day, and ever will be, the bulwark of private prop- 
erty and vested rights throughout continental America. Web- 
ster, in 1814, wrote to his brother Ezekiel: ‘* There is no man 
in the court who strikes me like Marshall. I never have seen a 
man of whose intellect I had a higher opinion.”’ In his argu- 
ment in the Primrose case, in 1839, discussing the Deveaux case, 
of 1809 (where Marshall held that a corporation might sue in 
the Circuit Court, with an averment that all its members were 
citizens of Pennsylvania, the defendant being a citizen of 
Georgia), Webster said that if there ever was a human being 
who did not argue from the obscure to the more obscure it cer- 
tainly was Chief Justice Marshall. 
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Marshall had also been preceded by John Rutledge of South 
Carolina, a man who had been of service to his State and his 
country, but who sat only for a single term, not being confirmed 
by the Senate. His rejection was fortunate, as he shortly after 
became insane. Rutledge was followed by Oliver Ellsworth, 
that great son of Connecticut who drafted the Judiciary Act of 
1789, with its wise scheme of Federal courts which remains sub- 
stantially unaltered to the present day. 

Only thirteen years of the new constitution had passed when 
Marshall ascended the bench, but some important decisions had 
been made. Chisholm v. Georgia, in 1793, was one, where the 
question substantially was whether the United States constitute 
a nation. One can hardly help wishing that Marshall might 
have had the handling of that case, as the dissent was abler 
than the majority opinion. That dissent of Iredell’s was the 
armory whence the States Rights party drew their weapons. 

Ware v. Hylton arose in 1796, the first case in which Marshall 
appeared as counsel in the Supreme Court, over which he was 
so soon to preside. It was there held that an act of the Virginia 
legislature, during the Revolution, confiscating the debts of 
British subjects, was annulled by the treaty of peace; so that 
the foreign creditor could maintain his action, notwithstanding 
the debt had been paid to the State. Marshall’s argument was 
in opposition to this view; but the fact that he lost the case in 
no way detracted from the profound impression of masterly 
ability which he made upon the public men of the country. 
The population was then small, cases were infrequent, and it is 
difficult, in our day, to realize how a great reputation could be 
made by a single legal argument. 

Important cases of jurisdiction in admiralty, particularly in 
prize, had also been determined before Marshall’s time, but no 
controversies comparable in gravity to those during Marshall’s 
incumbency had yet arisen. 

In the short space of nine months Marshall was Minister to 
France, Secretary of State and Chief Justice. Fortunately for 
his country, and for his own fame, he was to be the head of the 
court for so long a period that his theory of the implied powers 
of our government could be asserted with such evenness and con- 
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tinuity of decision, as to establish to all time the great constitu- 
tional principles which now control the interpretation of the 
nation’s charter. ‘That charter wasa mere outline of govern- 
ment. The principles dormant in it remained to be developed. 
As has been felicitously said, Marshall found the Constitution 
paper and made it a power: he found it a skeleton and he 
clothed it with flesh and blood. While his opinions upon all 
subjects on which he wrote are admirable, it is those on consti- 
tutional questions which have given breadth and stability to our 
government, and which give immortality to his name, as was 
declared by Story, his great associate. While the assistance of 
the wonderful bar of that generation, and of the other members 
of the bench, was essential to the formation of Marshall’s judg- 
ments, it was conceded in his day, and has ever since been con- 
ceded, that his was the master mind, his the dominating and 
controlling intellect ; and it fell to him, as by right, to be the 
organ of the court in delivering those historic opinions which 
rise like mountain peaks along the monotonous level of the ad- 
judged cases of the period. 

Very early in his judicial career Marshall was confronted by 
the proposition that a legislative act contrary to the Constitu- 
tion is no law, and that it is the right and duty of the court so 
to declare. Here was involved the independence of the judiciary, 
as a codrdinate branch of the government. Not only this, but 
far more. Here was involved the very nature of a popular gov- 
ernment of limited powers, and the question of its success or 
failure. Said Marshall: ‘It is a proposition too plain to be 
contested that the Constitution controls any legislative act re- 
pugnant to it, or, that the legislature may alter the Constitution 
by an ordinary act. . Between these alternatives there is no mid- 
dle ground. ‘The Constitution is either a supreme, paramount 
law, unchangeable by ordinary means, or, it is on a level with 
ordinary legislative acts, and, like other acts, is alterable when 
the legislature shall please to alter it. If the former part of 
this alternative be true, then a legislative act, contrary to the 
Constitution, is not law. If the latter part be true, then written 
Constitutions are absurd attempts, on the part of the people, to 
limit a power in its own nature illimitable.’’ 
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The above few lines from the pen of Marshall, in Marbury v. 
Madison, have had wae more far-reaching in favor of the 
continued existence of free government on this continent than 
any ever written. Suppose Marshall had set forth the doctrine 
of Associate Justice Chase, and had ruled the Constitution to 
be merely declaratory and directory! We should have been the 
Dis-United States to-day. Yet, I am told that the chief law 
school of the country, that of Harvard University, teaches, at 
the present day, that it never was the intent of the Constitution 
that the court should act upon Maivshall’s doctrine, but that 
reliance should be had upon the will of the people to elect a new 
Congress to undo unconstitutional laws. I hope that I am 
wrongly informed on this point. 

Jurists, statesmen, and publicists, the world over, have 
esteemed it the unique and felicitous feature of our Constitu- 
tion that, as Marshall adjudged, the Supreme Court is the com- 
mon arbiter between the different political bodies existing under 
it. Calhoun, in his nullification resolutions of 1833, declared 
the government a mere compact between sovereign parties, with- 
out any common judge. 

Another proposition determined by Marshall not long after 
was, that so much of Ellsworth’s judiciary act as gave the 
Supreme Court appellate jurisdiction over a State tribunal, was 
well warranted by the Constitution ; thus holding in Cohens v. 
Virginia and denying the contrary doctrine of the Court of 
Appeals of his own State! 

In Fletcher v. Peck, Marshall ruled that a grant of lands by 
a State is a contract, protected by the Constitution. He said — 
that the people, in adopting the Constitution, intended to 
restrict the State-sovereignties in order to shield the people and 
their property from violence. So that the Constitution, he said, 
contains what may be deemed a bill of rights for the people of 
each State. These are indeed pregnant words! Joseph Story 
and J. Q. Adams were counsel in that case. 

We must omit any reference to many important cases de- 
termined by Marshall in almost every branch of jurisprudence, 
especially in maritime cases, and must restrict ourselves to a 
hasty reference to some other constitutional cases. The trend 
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of his decisions was steadily in support of the powers of the gov- 
ernment and the authority of its tribunals over State legislation 
and the State judiciaries; and, in -this regard, those decisions 
constitute the settled law of the present day. Great jurists 
have pronounced the opinion in McCulloch v. Maryland the 
masterpiece of Marshall’s logic. The questions were whether 
Maryland could tax the branch of the U. S. Bank in that State, 
and whether the act of Congress creating the bank was consti- 
tutional. Marshall sustained the bank act, as providing an 
appropriate instrument, in the discretion of Congress, for car- 
rying into execution conceded powers of government, and he 
denied the right of the State to tax this instrument because it 
might be destroyed in the exercise of that right. Nothing could 
exceed the exposition of Federal and State power contained in 
this opinion. In Osborne against the bank, the above questions 
were reéxamined with the same result. It is not possible within 
the limits of this article to give even a sketch of the powerful 
reasoning of these opinions. We can only say that nothing in 
legal literature is comparable with them for solidity of argu- 
ment or wisdom of conclusion. 

It has often been truly said that the necessity of a central 
power to regulate commerce among the States was the most 
potent cause which led to the adoption of the Constitution. 
Hence we now look with astonishment at the opinion of Chan- 
cellor Kent, and the unanimous opinion of the Senate of New 
York (sitting as a court of errors), which opinions sustained a 
law of New York granting an exclusive right to navigate the 
waters of that State with steam vessels, thus excluding vessels 
enrolled and licensed for interstate navigation under an act of 
Congress. I repeat that, at this day, we can but consider such 
legislation as simply amazing. 

In Gibbons v. Ogden, the New York legislation was set aside, 
and the intellect of Marshall interpreted the commerce clause 
with a lucidity and force which has forever established free trade 
throughout continental America. Courage in a judge is as nec- 
essary as learning and wisdom, and to vindicate the supremacy 
of the law of Congress in that case demanded that high quality 
in Marshall. He performed a great duty respecting foreign 
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commerce, in Brown v. Maryland, similar to that which he had 
performed in Gibbons v. Ogden in respect to domestic com- 
merce; and rejected the assumption of the States to lay a tax 
on imports; and further illustrated the commerce clause in 

Wilson v. The Marsh Company with reasoning followed ever 
since. 

We are not attempting a review of the whole judicial life of 
Marshall, but merely referring to some of the most notable exam- 
ples of the inestimable value of his labors. It is to be observed 
that he not only had assistance from an unequalled bar, but that 
he allowed sufficient time for argument and took sufficient time 
for deliberation. Nine or ten days were not infrequently per- 
mitted for the presentation of a single case, and three or four 
days were sometimes granted to a single counsel. The great 
Pliny tells us that, when sitting as a judge in Rome, he never 
restricted counsel at all in respect of time. We may learn a 
lesson from our predecessors in this regard. 

Nor, in considering the greatness of Marshall, must we lose 
sight of the fact that in most of the great cases before him, in 
the language of Burke ‘* the file afforded no precedent.’’ The 
whole situation was absolutely new, and practically the future 
of America was in the hands of himself and associates. As 
respects the latter, it was fortunate that Marshall possessed the 
rare coéperative faculty, — perhaps the highest virtue of the 
practical statesman. He had a spirit of concession for the views 
of his associates, and a courtesy and tact in producing harmony 
in the court, quite unrivaled. 

Marshall’s judicial style is a model. It was the image of his 
mind. Plain, direct, forcible, free from effort, with no attempt 
at what is sometimes called judicial eloquence, never diffuse, 
never incumbered by citation, absolutely without any display of 
learning, his opinions move forward from premise to conclusion 
with an inexorable logic which gives us a new conception of the 
power of the human intellect. Let it be remembered that when 
he was coming into the profession not a single volume of 
American reports existed. Consequently, the lawyer and judge 
were put upon their original native force. In our day we shall 
soon need another Caliph Omar to burn all our libraries that we 
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may learn how to think ourselves without running to see what 
other men have said. 

But Marshall was more than a great judge. He was a great 
man. His character was symmetrical, equally developed in all 
directions. Still more. He was a great American. He never 
set foot on English soil. He was the product of our own land 
and people. He helped achieve independence by his sword in 
his youth, and in his manhood created a nation by his judicial 
pen. We may say with Richelieu 


—‘* Beneath the rule of men entirely great, 
The pen is mightier than the sword.” 
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CHARGING THE TRIAL JURY. 


The popular meaning of the word charge, as defined by 
Webster, is, to attack, to make an onset; — ‘* Charged our main 
battle’s front.’”’ When I reflect on the manner of charging the 
trial jury as practiced in the modern courts of England, the 
Federal courts of the United States and the courts of several 
of the States, my mind somehow reverts to this popular meaning, 
and to the days of my boyhood at school, when some embryo 
judge or statesman in lofty declamation, harangued his fellows 
with, — 

“ Charge, Chester, charge! On, Stanley, on!”’ 

From the standpoint of Virginia lawyers, and metaphorically 
speaking, the judges of these courts often assail the province of 
the jurors who, if let alone, would generally be found capable 
of taking care of themselves, — that is of properly performing 
their function as a constituent part of the court. 

That function, wherever trial by jury survives, although 
greatly handicapped by the superior authority of the thirteenth 
man in the courts referred to, is to deduce from the conflicting 
evidence, the facts in controversy. 

A learned author explains, under the significant heading, 
‘¢ Invading Province of Jury,’’ the practice in those courts as 
follows : — 

‘©The English rule on this subject is totally different from 
that which obtains in most of our State courts. In that country 
the judges, in summing up, are in the constant habit of inti- 
mating to the jury their opinions upon the weight of the 
evidence; and even where the question is purely one of fact, it 
is no ground for a new trial that the judge expressed his opinion 
in strong terms upon the facts, provided he left the jury to the 
exercise of their discretion. 

‘*In the Federal courts, a rule obtains similar to that in the 
English courts. In these courts, the propriety of the judge 
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leaving to the jury questions of facts which are fairly in doubt 
is not questioned. He may, if in his discretion he judge 
proper, sum up the facts to the jury, as the English judges are 
in the habit of doing, and submit them to the free judgment of 
the jury together with proper instructions as to the infer- 
ences of law deducible therefrom. * * * He may not only 
thus present to the jury the facts proved, but he may give his 
opinion as to those facts for their consideration. 

‘*This rule prevails in the courts of several of the States and 
may be summed up by the statement that, under it, it is the 
office of the judge, in the exercise of a sound discretion, to 
review the evidence in his charge to the jury, — arraying the tes- 
timony of the opposing witnesses, pointing out the bearings of 
different elements of the evidence upon the questions in issue, 
intimating his opinion as to the weight of each, and illustrating 
his meaning and enforcing his observation in such manner as he 
thinks proper.’’? 

In many of the State courts, however, the rule, unaided by 
constitutional requirements or statutory legislation, prohibits 
the judge from expressing or intimating any opinion as to the 
weight or sufficiency of the evidence before the jury; and this 
rule is most stringently enforced.’ 

The power of Virginia and West Virginia judges to invade 
the province of the jury is still further limited. The jurisdic- 
tion, | believe, of the courts of all the other States allows the 
judges at least (o sum up the evidence or restate to the jury the 
evidence adduced upon the trial; but this summing up process 
is not practiced, and would not be tolerated, in the courts of 
the Virginias. Were a judge of these courts to attempt to 
recapitulate to the jury the evidence submitted to them, and 
were he to omit any material part, such omission would doubt- 
less be held error, reversing the judgment. The only safe way 
for the judges of these courts to sum up the evidence, would be 
by requiring stenographers to read at length from their notes. 

‘* However it may be elsewhere, in Virginia the courts have 
never indulged in the practice of making observations to 


1 Thompson on Trials, Sections 2 Ency. of Pleading and Practice, 
2292, 2293 and 2294. Vol. XI. 
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the jury concerning the evidence. It is considered as 
encroaching too much upe.a the province of the jury. The 
jury, and not the court, are exclusively and uncontrollably 
the judges whenever the question depends upon the weight 
of the testimony. * * * The province of the court 
is to instruct the jury upon questions of law, and express no 
opinion, make no comment concerning the facts whether con- 
flicting or not; there can be no particular circumstances which 
will justify the court in doing either.’’! ? 

**We think the practice in Virginia is a wise one in general; 
for it is extremely difficult to deliver charges to the jury with- 
out conveying to them some intimation of the opinion of the 
judge upon the evidence, or using some phrase or expression 
which may constitute a ground of just exception.’’? 

There is, in this respect, a striking difference between the 
procedure in Virginia and that which has always prevailed in 
Pennsylvania. 

Chief Justice Gibson, in his usually terse style, explains and 
attempts to vindicate the practice in the courts of that State, as 
follows : — 

‘*The superior fitness of a jury to determine facts has lately 
been so vaunted, that for a judge to open his lips in respect to 
the weight of testimony, is sometimes frowned upon as a griev- 
ance; and the supposed practice of British judges in this par- 
ticular is not only put in advantageous contrast with our own, 
but set forward as the true exponent of the constitutional 
injunction that trial by jury shall remain as heretofore. The 
framers of the Constitution, however, we must suppose, took for 
their model the trial by jury that had theretofore existed in 
America. 

** As to the superior qualifications of a juror for the deter- 
mination of facts, it will scarce be pretended that an unpracticed 
mind can be more accurate in its operations than one which has 
been trained to habits of discrimination by the comparison of 
circumstances, and whose experience in any other pursuit would 
have led to peculiar skill. * * *® It is doubtless unpleasant 


t Whitelaw’s Ex’or v. Whitelaw, 83 2 Dejarnette v. Commonwealth, 75 
Va. Va. 
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to the advocate, to have the impressions made by an ingenious 
speech effaced by the mechanical but accurate process of the 
judge who follows him; but it is to be remembered that what is 
lost by it to the advocate is gained to justice, which is the 
superior object of protection. Without this process of judicial 
review, causes would frequently be determined, not according to 
their justice but according to the comparative talents of the 
counsel. ‘To hold the scales of justice even, a judge may fairly 
analyze the evidence, present the questions of fact resulting 
from it and express his opinion of its weight, leaving the jury, 
however, at full und entire liberty to decide for themselves. 
The judge who does no more than this transcends not the limits 
of his duty.’’! 

This case was decided in 1837, and the precedent thus estab- 
lished has been strictly followed by a long line of decisions in 
that State.? 

The theory thus enunciated by the great jurist is an assump- 
tion that, in the trial of law causes dealing in the multiplicity of 
human affairs, thirteen heads are no better than one of them — 
the judge’s head, and that, in fact, his head is more efficient 
than those of the other twelve. Such doctrine violates the 
spirit of Magna Charta, that every freeman shall be protected in 
the enjoyment of his life, his liberty and his property, unless 
declared to be forfeited by the judgment of his peers and the 
law of the land. 

A statute of West Virginia enacting as law such doctrine 
would be a violation of those provisions of her Constitution pro- 
viding that, ‘* In suits at common law, the right of trial by jury, 
if required by either party, shall be preserved. * * * No 
fact tried by a jury shall be otherwise re-examined in any case 
than according to the rules of the common law.”’ § 

The courts of Virginia, for more than one hundred years, have 
guarded with jealous care the legitimate province of the jury. 
That province, time whereof the memory of man runneth not 
to the contrary, is to judge of the facts in controversy. 


l'Delaney v. Robinson, Wharton, 3 Constitution of W. Va., Art. 3, 
Vol. 2. Sec. 13. . 

* Ency. of Pleading and Practice, 
Vol. XL., p. 92. 
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The courts of all the States recognize and quote with ap- 
proval the maxim, — Ad guestionem facti non respondent judices ; 
ad questionem legis non respondent juratores; but the Virginia 
courts have, more consistently than those of the other States of 
the Union, upheld and enforced the true meaning and spirit of — 
this maxim. This is owing, in a great measure, to the retention 
of the common law forms of action and the most practical and 
valuable rules of special pleading. In every action at law, the 
plaintiff must file his declaration drawn in a logical or lawyer- 
like manner and alleging with certainty and precision the material 
facts complained of. To this declaration, if the court should 
hold the same good in law, the defendant must plead either the 
general issue or a special plea. Before trial of the matters in 
controversy, the parties must come to issue — a point affirmed 
on one side and denied on the other, and ‘‘ of this they put 
themselves upon the country;’’ and, accordingly, this question 
of fact is determined by a jury impaneled for the purpose and 
not by the court which has already exercised its function in 
holding the declaration or plea sufficient as a matter of law. 

The first settlers of Virginia arrived in 1607. They brought 
with them the common law of England, the procedure in the 
common law courts and the right and benefit of all writs remedial 
and judicial. 

They were not prompted by Massachusetts Puritanism, Penn- 
sylvania Quakerism or any churchism, to depart from settled 
English customs or to innovate upon the well-known procedure 
of the common law courts. They were English to the core, 
and, as far as practicable, governed themselves after the manner 
of old England. And, therefore, we find the Virginia colonists, 
in their courts at an early period of their history, recognizing 
and enforcing without qualification, the maxim that, ‘* lt is the 
office of the judge to instruct the jury in points of law; of the 
jury to decide on matters of fact.’’ 

The numerous reported cases, from Ross versus Gill, decided 
in 1792, to Tyler versus Chesapeake & Ohio Railway Company, 
decided in 1891, all, in a remarkable manner, evince a jealous 
care to watch over and protect the legitimate province of’ the 


1"Code of Va., 1849, Chap. 16, and cases there cited. 
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jury. They show that the court must be very careful not to 
overstep the line which separates law from fact.! 

In Ross v. Gill, it is held that, ‘* The jury and not the court 
are exclusively and uncontrollably the judges of the weight of 
testimony.”’ 

The court, by this decision, did not announce new doctrine, 
but only stated the rule of practice which had, for many years, 
prevailed in the courts of that State. The precedent thus estab- 
lished has been strictly and steadily followed by the courts of 
Virginia, as we have observed, and with like uniformity by the 
Court of Appeals of West Virginia.’ 

These subsequent decisions not only reiterate the rule in Ross 
v. Gill, but tend further to restrict the authority of the trial 
- judge and to prevent him from expressing any opinion or making 
any comment on the evidence before the jury. So faithfully 
has this precedent been followed that the legislatures have not 
yet found it necessary, in order to keep judges within their own 


proper sphere, to enact laws interdicting them from trespassing 
on the rights of trial juries. 


‘* Not infrequently judges evinced partisanship in their charges, 
- and moulded verdicts to their will; and juries as frequently 


shirked responsibility and really adopted the opinion of the 


judge, finding their verdict as he directed. It was to put a stop 
to this, and to secure the constitutional right of trial by jury 
and not by a judge, that the various limitations on this power 
were imposed by the Constitution or by statute.’ * 

The courts of the Virginias, while not unmindful of constitu- 
tional requirements, have more especially had in view, and for their 
guide followed, common law principles governing jury trials. 

The so-called Reformed Procedure in the State of New York, 
and in those States that have followed her unfortunate example, 


1 Ross v. Gill, 1 Washington; Fisher 2 State v. Hurst, 11 W. Va.; State 


v. Duncan, 1 Hen. & Munf.; Whit- 
acre v. McIihaney, 4 Munford; Wells 
». Washington, 6 Munford; McKinley 
v, Ensell, 2 Grat.; McDowell v. Craw- 
ford, 11 Grat.; Dejarnette v. Com., 75 
Va; Cornette v. Rhudy, 80 Va.; 
Whitelaw’s Ex’or v. Whitelaw, 83 
Va.; Tyler v. C. & O. Ry. Co., 88 Va. 


v. Thompson, 21 W. Va.; State v. 
Greer, 22 W. Va.; Dickeschied v. 
Bank, 28 W. Va.; State v. Staley, 45 

8 Ency. of Pleading and Practice, 
Vol. XI. See Thompson on Trials, 
Secs. 2226, 2280. 
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abolishing special pleading and the common law forms of action, 
and attempting to administer law and equity in one proceeding, 
has tended to enlarge the jurisdiction of the trial judge to pass 
on the evidence in an equitable way, as does the chancellor in 
suits in equity. The result of this innovation is the Code of 
Civil Procedure, which seems to have had the opposite effect of 
that intended by its framers, and is another proof that Black- 
stone was right in observing, —‘* And it hath been an ancient 
observation in the laws of England, that whenever a standing 
rule of law * * * hath been wantonly broken in upon by 
statutes or new resolutions, the wisdom of the rule hath in the 
end appeared from the inconveniences that have followed the 
innovation.’’ } 

It has thus, by this medley, perhaps unavoidably, come to 
pass in those States that the presiding judge, in many cases, 
shares with the jury the honor of being also judge of the facts. 
The trend of modern action, both legislative and judicial, is to 
watch over and protect very jealously the legitimate powers of 
the jury, and to prevent the courts from further encroaching 
upon the rights of the trial jury.? 

This is one of the healthful signs of the times indicating that 
notwithstanding the rage for innovation in legal procedure, trial 
by jury will survive ; that every citizen will continue to exercise the 
proper function of a freeman in the administration of justice; and 
that this government will continue, of, by, and for the people. 

The approved method in Virginia and West Virginia of 
charging or instructing the trial jury is by reading to them in- 
structions drawn with reference to the facts in controversy, 
hypothetically stated, and so the jury can draw no inference of 
the court’s opinion of the merits of the case.’ 

And, therefore, it has logically been held objectionable, if not 
erroneous, to give the jury an instruction stating a naked abstract 
proposition of law, as follows: ‘* Previous threats or acts of 
hostility will not justify a person in seeking and slaying his 
adversary.’’ 


1 Cooley’s Blackstone, Vol. 1, p. 41. 8 Davis v. Miller, 14 Gratton; State 
2 Ency. of Plead. & Practice, Vol. vv. Allen, 45 West Va. 
XI., page 101. 4 State v. Allen, supra. 
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The jury could reasonably infer from this instruction, that the 
court was of the opinion that there had been threats or acts of 
hostility, on the part of the person killed, toward the prisoner 
and that thereupon the prisoner had sought and slain his adver- 
sary. ‘This approved method of instructing juries is consistent. 
with the proper function of judge and jury, tends to prevent the 
one from encroaching upon the province of the other and is 
much more logical than that employed by the courts of Pennsyl- 
vania and by the Federal courts. 

It is not unnatural for jurors to be controlled by the judge’s 
comment on the weight of evidence and his opinion of the facts 
proved. Such comment or opinion makes jurors less self-reliant 
and causes them to refrain from independent thinking and 
reasoning. Jurors, after hearing the judge express his opinion, 
although told by him that they are at full and entire liberty to 
decide for themselves, will hesitate for obvious reasons to return 
a contrary verdict; and thus the opinion of one man controls, 
and the jury becomes a mere figure-head, which might as well 
have been dispensed with in the outset. If the judge proceeds 
to sum up the evidence without making any comment as to 
its weight or expressing any opinion as to the facts proved, 
the jury will still be quick to infer from his language, the 
emphasis of this or that word, and his demeanor while talking 
to them, what his own opinion is, and the same results will 
follow — aone-man verdict. Again, after hearing such a charge, 
it is somewhat embarrassing to both judge and jury for the latter 
to return a verdict not in accord with the opinion of the former. 
It is a matter of history, however, that some juries, apparently 
without fear of the judge before them, have resolutely insisted 
on exercising their own prerogative of doing as they pleased. 

John Augustus Wilstach, in his poem entitled ‘* The Judge’s 
Charge ’’ and containing as much truth as poetry, depicts the 
judge acting the role of the attorney and his embarrassment in 
dealing with a contrary jury, as follows : — 

The judge’s charge was clear and plain, 
It meant his side the suit should gain; 
But hours he waited, and report 


The jury none made to the court. 
‘* Go, bring them in, and we will see 
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What may their trivial problem be; 
Perhaps some technical word of art, 
Or else some juror over smart.’’ 
The bailiff went, filed in the array, 
The judge the silence broke to say, 
** A verdict, gentlemen, have you found? ”’ 
The foreman spoke and somewhat frowned, 
‘Your Honor, we are eleven to one.”’ 
** And tell me, pray, who may he be, 
Perhaps he dors not clearly see 
The points the court made in its charge, 
I may repeat them more at large.”’ 
‘*No,”’ said the foreman, “ naught can change 
Him in his fixed opinion s'range; 
We’ve argued long, he takes a pride 
In arguing always on your side.”’ 

(The Lawyer’s Alcove, page 149.) 


Epwarp S. 


HUNTINGTON, WEsT Va. 
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TRIAL BY JURY IN FRANCE.' 


Trial by jury in France having assumed a somewhat definite 
form, has undergone but few changes during the century which 
is now drawing to a close. It is only resorted to in cases of 
felony, cases of libel and other offenses of the press, and in cases 
where there is a controversy growing out of the law of eminent 
domain. The court of first instance, commonly called the court 
of assize, is the special habitat of the jury. 

The French jury is the product of a somewhat elaborate system 
of selection. To state the matter briefly, jurors are chosen by 
boards of local officers of each canton, who make out a list, 
which is deposited with the clerk of a local court for public in- 
spection. After a delay intended to give time for objections, 
the list, with all written objections that have been made to it, is 
sent to another board of higher officials for revision. The num- 
ber of jurors depends on the population of the territory over 
which the court of assize has jurisdiction. All male citizens 
over thirty and under sixty years of age are qualified to serve; 
but as all who are dependent on manual and daily labor for sup- 
port are excused, their names are omitted from the list, which 
in Paris contains several hundred. These are put into a box 
from which forty are drawn for each session of the court. Their 
names are put into an urn, and are drawn out one by one by the 
presiding judge. The prosecution and the defense have each 
twelve challenges. The first twelve unchallenged jurors form 
the panel, and the juror whose. name is first drawn acts as 
foreman. 

The court is something very different from any with which we 
are familiar. It consists of six or eight, or even more judges ; 
but as the officers of the parquet or ministére publique, that is, 
official members of the bar, solicitors-general and advocates- 


1 Concluding part ofan address de- Association at its last annual meeting, © 
livered before the Missouri State Bar by Hon. U. M. Rosr, of Arkansas. 
VOL. XXXV. 2 
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gencral, representing the government, sit on the bench with the 
judges, distinguishable only by slight difference in the cut of 
their robes, a visitor unacquainted with the organization of the 
courts would naturally suppose that the judges are more numer- 
ous than they are. These officers of the parquet not only repre- 
sent the government in criminal cases, but they may intervene 
in civil cases wherever they think that public morals are involved, 
or the protection of persons laboring under disabilities is re- 
quired. They form the class from which the judges of the 
courts are usually selected; hence they may be regarded as 
candidates for judgeships in embryo. They are quite distinct 
from the order of practicing advocates. When during the trial 
the judges retire for consultation, these officers go with them, 
just as the judge-advocate does with us in courts-martial. 

The principal duties in conducting a trial by jury fall on the 
presiding judge, called the president, who is not a judge of the 
Court of Assize, but is a member of the civil chamber of the 
Court of Appeal deputed to preside in the Court of Assize for 
the period of one year. The oath of the jury is very similar to 
that used in England. 

Few things can be more interesting than a French trial by 
jury in a case which excites public interest or curiosity. It 
seems to be a travesty on trial by jury as it is known to us. 
The president is the principal prosecutor; and as for rules of 
evidence they may be classified along with the snakes in Ireland: 
there are none. 

After the jury have been sworn, and a brief opening for the 
prosecution and the defense, the trial begins with the examina- 
tion of the accused by the president. This isa moment of the 
deepest interest. The president is admirably qualified to enter 
on the duel that is about to ensue. Evidence has been taken 
in writing before the examining court, giving the fullest possible 
account of the prisoner’s whole life as far as it could be gleaned 
from positive evidence and hearsay or rumor of any kind. 
Proof has been thus adduced of all improper acts ever charged 
on the prisoner by gossip or malice, or in any other way. The 

theory is that whatever tends to show that he is a bad man will 
render it more probable that he has committed the particular 
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crime with which he is charged. The president has been fur- 
nished by the pros¢cution with a careful abstract of the evi- 
dence, and a brief, showing the strong points against the 
accused. Hence the judge is armed and equipped for the con- 
test. He begins by recapitulating all of the sins, real or im- 
puted, of the prisoner, committed during a whole lifetime. A 
stranger not familiar with the proceeding might suppose that he 
was listening to a trial before Radamanthus and his fellow judges 
in the shades below, summing up the offenses and shortcomings 
of some poor and perplexed spirit recently consigned from the 
upper world. As a specimen of this kind of exordium I will 
take the opening of the examination in the court of assize at 
Evreux in the case of Caillard, tried a few months ago. The 
accused was indicted for having murdered six persons, and for 
having stolen two rabbits. The president began thus: — 

**In the morning of the 28th of March, about 8 o’clock, a 
young gardener knocked at the door of the house of M. Leblond, 
the foreman of a sugar factory at Nassandres. No one answered. 
His attention was attracted to a broken window pane. Much 
disturbed in mind the young man entered the house, and stum- 
bled over a heap of corpses. M. Leblond, his wife, his three 
children, and the mother of his wife, Madam Etienne, an infirm 
old lady of seventy odd years, lay in a pool of blood. 

‘*Your antecedents are deplorable. When only eighteen 
years of age you were convicted of theft. Five other convic- 
tions for larceny are marked up against you. You are the son 
of a drunkard who died in the hospital at Liseux. Your mother 
did not have a very good reputation for morals. It is certain 
that you had a bad education. Your paternal grandmother, 
eighty-four years old, is living in the poorhouse at Nonancourt. 
As for you, you began to distinguish yourself in infancy by 
perverse boyish tricks. You cut down young trees; you opened 
taps of barrels of cider; you threw stones on the railway track; 
you passed your nights in marauding, your days in stealing 
from stalls and shop windows; you were sly and hypocritical; 
thought to be capable of anything. For years you wandered 
from one manufactory to another, leaving everywhere a bad 
reputation. In 1895 you spent some days at a sugar refinery at 
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Nassandres, whither you were to return at a later period under 
such tragical circumstances. It was at that time, no doubt, that 
your attention was attracted to the foreman, Leblond, who 
lived in a pretty house outside of the village; a man enjoying 
a good name, and said to be rich.”’ 

In the report of the Pranzini case we learn that ‘* M. the 
President read a letter from Dr. Laborde, a physician on a line 
of vessels in Egypt.’’ This letter is too long to be read on the 
present occasion. The doctor gives a bad account of the 
prisoner, saying that he is haughty, dissembling, selfish, un- 
principled, always posing before women. He says that he has 
no doubt about the guilt of the defendant; and gives a long 
account of his habits in swindling credulous individuals of that 
sex. 

The judge then addresses the prisoner as follows : — 

‘* This letter of Dr. Laborde is a kind of diagnosis, showing 
you to be a knave, utterly unscrupulous. What do you say to 
this picture? 

‘* Pranzini (offended). I am really surprised at this letter, 
coming from a man who has shown a kindly interest in me for 
twelve years.’’ 

Having started out with the assertion that the prisoner is guilty 
not only of the crime charged, but of many others as well, the 
judge then proceeds to interrogate him concerning every evil or 
suspicious circumstance attending his whole life as based on trust- 
worthy information, suggested by mere love of scandal and 
gossip, or invented by malice. When the prisoner has answered 
a question the judge will say, ‘‘ That amounts to a confession,’’ 
or **It will be hard to make that go down with a jury,’’ or 
‘* That is in flat contradiction to what you said awhile ago.”’ . 

This would be a hard ordeal for the best man that ever lived ; 
as no one could be ready to disprove on the spur of the moment 
all false reports that might have been circulated concerning him 
either through mistake, spite or recklessness, covering his whole 
life. Moreover the prisoner is usually dazed and bewildered on 
being brought from solitary confinement in a prison into the 
august presence of a tribunal possessing the power of life and 
death. The judge is an expert in the art of examination; and 
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he uses all of his skill to bring about the conviction of the prisoner 
on inferences drawn from his own statements made in court. 
Prisoners, confused and terrified, under such circumstances often 
succumb wholly, and answer at random, not knowing what they 
are saying. Sometimes the arena swims round the accused as 
it did round the dying gladiator; and, becoming incapable of 
speech, he lapses into what seems to be mere dogged silence. 
It is in vain that the judge urges him to speak; humiliation, fear, 
shame, indignation, a profound sense of abandonment and help- 
lessness have reduced him to a mere mass of inert matter; and 
as such he is handed over to the tender mercy of the jury. 
It occasionally happens, however, that the prisoner is more 
than a match for his tormentor. This is usually the expert 
and hardened criminal who has been over the road before, and 
has learned something by experience. 

The substance of this examination gets into the newspapers ; 
and if the defendant is acquitted he goes out of the court room 
with his character blackened by many charges and innuendoes 
having no connection with the crime for which he has been 
indicted. No wonder that a great French advocate said that if 
he were accused of stealing the towers of Notre Dame he would 
begin by running away. 

After the judge has finished his examination the witnesses are 
called. With us the witnesses for the prosecution are called 
first, and after that the witnesses for the defense. In France 
the witnesses are mingled, and are called from a list indis- 
criminately, so that the jurors cannot certainly know, though 
they may surmise, at whose instance any particular witness has 
been introduced. Under a section of the criminal code the wit- 
ness is required to make his statement in full, whatever it may - 
be, without interruption from any one. Perhaps his whole tes- 
timony may relate only to some report or rumor, what some one 
told him of the prisoner, or told him that some one else had 
said about him. Sometimes the witness, without knowing a 
single fact connected with the case, merely gives his opinion of 
the guilt or innocence of the defendant. This seems to be a 
survival of the old system of trial by compurgators in 
common use in the middle ages. When the witness has 
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made his statement he may, if he prefers, decline to answer 
any questions put to him either by court or counsel. If, how- 
ever, he raises no such objection the cross-examination permitted 
by the court is extremely scant and meager. 

If one witness contradicts what another has said a step is 
taken that never fails to awaken the keenest interest. The pre- 
vious witness and the last witness are put on the stand together 
and there they engage in a wordy duel on the subject of the 
conflicts in their testimony. This is called the confrontation of 
witnesses. 

If while the trial is in progress the judge receives a letter or 
a telegram relating to the case he may read it to the jury if he 
likes; and counsel may do the same as to letters or telegrams 
received by them. 

As the president seems to manage the trial without consulta- 
tion with his fellow judges one might wonder what function 
they perform. But counsel for either side may at any time 
present to the court what is called a conclusion, which is nothing 
more than a motion in writing stating the grounds on which it 
rests in a preliminary way under various ‘* whereases,’’ such as 
we see in the preambles of old English statutes. On receipt of 
this the whole court, including the prosecuting officers, retire 
to consider the conclusion. When they return the president 
announces the decision at which they have arrived. 

Under this system jury trials are often drawn out to great 
length. Legions of witnesses are introduced to testify to 
rumors, or to make speeches for one side or the other. The 
daily press often take an active part in the proceeding. Differ- 
ent newspapers take different sides, some insisting on the inno- 
cence of the accused, others asserting his guilt; each arguing 
the case with zeal, and often without scruple. Certain wit- 
nesses are lauded to the skies, others are lampooned and ridi- 
culed. Counsel often come in for a liberal share of detraction 
and abuse; and the judges are not always spared. 

But a unique feature about such trials is that the audience 
take a lively part in every step by applauding and hissing much 
as they would at a theater. If both sides are represented in 
the audience they vie with each other in their efforts, and the 
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excitement becomes intense. When the noise becomes intoler- 
able the court threatens to clear the room ; but as such a step 
might result in a free fight, the judges generally compromise by 
suspending the session; and then they retire to their chambers 
until the tumult subsides; upon which the session is resumed. 
With regard to this intervention of the public in the trial M. Jean 
Cruppi, at present an advocate of the Court of Cassation, and 
a member of the Chamber of Deputies for la Haute Garonne, 
says: — 

‘* All the actors of the judicial drama labor to influence pas- 
sions which none of them have sufficient authority to suppress. 
These manifest themselves with violence, and sometimes with 
scandal. Those who are familiar with jurors, and have heard 
them talk, know how much this spectacle excites their astonish- 
ment and their censure; nevertheless they are influenced by it; 
and the murmur of approval or displeasure that accompanies 
the testimony of each witness necessarily makes an impression 
on their minds. When the crowd interferes and dictates a ver- 
dict the jury are indignant — and obey.”’ 

As trial by jury was introduced into France during the 
Revolution, and then received its early nurture, it still retains 
the coloring of that stormy period. 

At the close of the evidence the attorney-general addresses 
the jury, and is followed by counsel for the defense. The 
attorney-general may then rejoin briefly for the purpose of cor- 
recting mistakes; and then the counsel for defense closes the 
argument in the same manner. During the argument counsel 
on either side may read and comment on articles in newspapers, 
private letters and telegrams, anything, whether introduced in 
evidence or not. Formerly the judge summed up the evidence 
after the English fashion; but that privilege was taken away in 
1881; hence the jury are at present sent to their room without 
instructions of any kind. On arriving there they find on the 
wall a large placard on which are printed these words, being a 
copy of article 342 of the Code of Criminal Procedure :— 

‘¢ The law does not require that jurors shall render any 
account of the methods by which they reach a conclusion ; pre- 
scribes no rules upon which must depend the amount or suffi- 
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ciency of the evidence; it requires that they shall examine 
themselves thoroughly and seriously, seeking in the sincerity of 
their consciences what impression the evidence, both for the 
prosecution and for the defense, has made on their minds. The 
law does not say to them, ‘ You shall take for true what is proved 
by a certain number of witnesses’ nor ‘ You shall not regard as 
sufficiently proved anything not based on written documents, or 
on the testimony of so many indications.’ The law only asks 
of them this single question: ‘ Have you a sincere, personal con- 
viction?’ It must be borne in mind that the deliberation of 
the jury must*relate solely to the indictment; jurors must fix 
their attention on the facts charged in it, and which relate to 
them; and they will fail in their highest duty if they reflect on 
the reasons for the criminal laws, or the effect that their finding 
will have on the accused. Their mission has for its object 
neither the prosecution nor punishment of crime; they are called 
on only to decide whether the accused is guilty of the crime 
with which he is charged.”’ 

If in seclusion the jury need any more light, they send for 
the president of the court, who goes into their room for con- 
sultation. What happens there is supposed not to transpire. 

Seven jurors suffice to convict. If they are evenly divided 
the defendant stands acquitted. A hung jury is impossible. 
It is of course equally impossible to say on what ground under 
the French practice the verdict is rendered. Is it on the opin- 
ions of witnesses concerning the guilt or innocence of the ac- 
cused? Or on the slashing articles in the newspaper which the 
jurors have diligently read? Or on a muititude of idle and 
more or less conflicting rumors? Or on the prevailing senti- 
ment of the audience as manifested in the court room? Or on 
the testimony of witnesses knowing the facts of which they 
speak? No one can tell. The verdict is simply a plebiscitum. 
The fact that the presiding judge prosecutes does not seem to 
swell the number of convictions. In Paris the acquittals amount 
to about 31 per cent, in London to about 13 per cent, of 
those who are indicted. 

Verdicts in France are practically final unless for some in- 
curable defect of form or jurisdiction; in which case an appeal 
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is allowed. The judges of the assize cannot grant new trials ; 
but the Court of Cassation can set aside a judgment and order 
a new trial when satisfied that the judgment has been obtained 
on false or forged testimony. In point of fact that court rarely 
interferes. 

As to trial of libel cases against newspapers the law clearly 
favors the defendants. It is well known that French news- 
papers indulge in a good deal of license. Each newspaper 
is required by law to have the name of its manager printed 
on it in a conspicuous place, and he is made answerable 
for anything appearing in his sheet; though the writer of the 
articles complained of may also be made a defendant if he can 
be found; but in case of a newspaper having a large corps of 
editors and reporters it is generally impossible to find him. 

Supposing a suit to be brought, the newspaper editor gets the 
names of all of the jurors in the district, sends them copies of 
his paper gratis until the close of the trial, arguing his case in 
nearly every issue for their special benefit. When the manager 
comes into court the jury are surprised to find a mild, rustic 
looking young man, who evidently would not hurt a fly. If a 
judgment is rendered against him, which rarely happens, it is 
discovered that his estate consists of his clothes and a lead pen- 
cil. If he is sent to prison his friends provide him with delica- 
cies and stay him with flagons until his time is out. He is a 
manager that does not manage; and being a hired scapegoat, he 
finds his berth rather an easy one. He regards himself as a 
martyr to the cause of truth; and his friends encourage that 
hallucination. 

French jurists are not unaware of the defects of their jury sys- 
tem; but they cannot adopt that of England on account of the 
English law of evidence, which they know nothing about, and 
which has indeed grown into formidable proportions. Some of 
them advocate a system which has been adopted in parts of Ger- 
many and Switzerland, called in German Schoeffengericht and 
in French l’échevinage, but for which we have no name in Eng- 
lish, so far as I know; a kind of blend between trial by judges 
and trial by jury. The court is composed of a presiding judge 
learned in the law and either four or six lay judges. The pre- 
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siding judge generally holds office for life; but the lay judges 
only hold for short periods. A majority may convict. The plan 
has at least the merit of simplicity, and seems to have given 
general satisfaction. 

But the courts and juries in France are well enough consti- 
tuted. It is, however, obvious that in the evolution of trial by 
jury in that country there is much that is undeveloped. As 
long as criminal cases were tried before judges accustomed to 
weighing evidence the admission of hearsay evidence, secondary 
evidence and opinions of witnesses was comparatively harmless ; 
but where the same latitude is allowed in jury trials it necessarily 
produces confusion and uncertainty. The course of the presid- 
ing judge in prosecuting the accused is evidently a survival of 
the practice that antedated trial by jury. 

All of the constitutions of France down to the one now in 
force have contained guaranties of trial by jury. The present 
consitution does not; and there is no need that it should do so; 
for trial by jury has obtained a secure hold on the affections of 
the French people, largely, I think, for a reason that does not 
operate either in England or America. The Latin races are 
passionately fond of dramatic representations. Panem et cir- 
censes was the cry of the Roman populace. 

The French people like a jury trial for its dramatic interest, 
if for nothing else. They might say of it as Charles II. said of 
the proceedings in parliament: ‘+ It is as good as a play.”’ 
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DISTINCTION BETWEEN PRINCIPAL AND AGENT, AND 
MASTER AND SERVANT. 


Much learning and historical research have been employed in 
tracing distinctions between the relation of master and servant, 
and that of principal and agent. It cannot be said that any 
clear boundary line has been defined by any of the writers.! 
To the writer the difficulty appears to lie in the assumption of 
a clearly defined line of cleavage. By some, the distinction is 
said to be that the relation of master and servant is a s/afus, 
while that of principal and agent rests upon contract.? This 
distinction is, however, of greater historical interest than of 
present legal value, even assuming the truth of the theory in its 
entirety. It is certain that the rights and duties of a factor are 
not more firmly founded on contract than are those of a domes- 
tic or house-servant at the present time. 

Undoubtedly, in earlier and more primitive times the servants 
whose duties were for the most part confined to the house or 
domain of the master, but slightly overtopped in the social and 
economic scale the serfs from whose ranks they had but recently 
sprung, and by whom they were still surrounded? It was 
through the labors of such servants, as slavery gradually came 
into disuse that the lords or masters performed those acts which 
of necessity or convenience they did not perform personally. 
As therefore in those primitive and comparatively non-commer- 
cial times the delegata potestas was intrusted to a class partak- 


1“The boundary line b- tween 
master and servant and principal and 
agent is uncertain and capricious.” 
Browne Dom. Rel., page 123 (2 ed.). 

? Hammond's notes to Blackstone’s 
Commentaries, Vol. 1, p. 719 et seq. 

3 The study of Cedric’s Household, 
as depicted in Scott’s Ivanhoe, is in- 


teresting as showing forth the gradual 
evolution of contractual relations be- 
tween the master and the servants. 
Gurth, after his manumission, though 
no longer a slave, was far from being 
a free man in the modern sense of the 
term. 
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ing of a servile origin and still socially in a state of semi-servitude, 
it could not but follow that the element of status inherent in 
slavery should overshadow the somewhat dim contractual ele- 
ment in the newly-born relation of master and servant. But at 
a later period, as commerce and civilization expanded, as the 
delegata potestas came to be exercised in wider spheres than 
that of house and field service or personal attendance, and by 
men removed from the traditions of semi-patriarcha] and feudal 
slavery and serfdom, there was developed a new and distinct 
' class of servants — the agens or agent; this class was superior 
in the social economic scale to the servants of the original type, 
in the stricter sense of that word; somewhat, perhaps, as the 
earlier scientific physicians and surgeons ranked the barber sur- 
geons, who were their predecessors and contemporaries. The 
essence of this relation of principal and agent was contract. 
Status had nothing to do with it. 

It would, however, be a mistake to suppose that this distinc- 
tion was recognized by the courts from its earliest existence, or 
indeed for a long time thereafter. The relations of master and 


servant and principal and agent continued to act and react upon 
each other as their principles were developed and assimilated to 
each other by courts unconscious of the existence of these rela- 


tions as distinct bodies of law.' Before the relation of principal 
and agent had assumed much practical importance the growth 
of civilization had undoubtedly tended to soften the harshness 
of the original relation of master and servant, and to introduce 
into that relation, with ever-increasing emphasis, a contractual 
element at the expense of the element of s/atus; so that, as the 


1 While agency existed and flour- 
ished with the first begionings of ex- 


servants. 2. Apprentices. 3. Labor- 
ers. He then adds this curious line: 


tended commercial activity in England, 
its development as a recognized branch 
of the law was slow, hardly antedating 
the beginning of this century. Yet 
courts, under the masque of the law 
of Master aud Servant, were develop- 
ing its principles. Asa curious illus- 
tration, we cite Blackstone’s classifi- 
cation of servants, viz.: 1. Medial 


“ There is yet a fourth species of serv- 
ants, if such they can be called, such 
as stewards, factors and bailiffs, whom 
the law considers as servants pro tem- 
pore, with regard to such acts as affect 
their master’s property.’’ This is the 
only allusion made in his commenta- 
ries to the relation of principal and 
agent in the modern sense of that term. 
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servant, gua servant, gradually assumed many of the duties, 
powers and functions proper to agency, the relation of master 
and servant, constantly though insensibly drawing away from 
its servile sources, had, even before the recognition of the ex- 
istence of the relation of principal and agent, the seeds of that 
relationship within it. This fact was undoubtedly of incidental 
service in the development of the law of principal and agent, but 
apart from this, and some confused and more or less uncon- 
scious borrowing of principles, the law of principal and agent 
and master and servant developed concurrently and independ- 
ently. With the constant ebbing of the element of s/atus in 
master and servant, the principles of that relation grew more 
and more to coincide with the legal conclusions adopted in the 
interpretation of the relation of principal and agent, until at the 
present day it may be safely said that a treatise on agency will, 
for most purposes, serve as a work on the relation of master 
and servant. Still, this statement is not without exceptions, for 
cases not infrequently still arise in which it is well to bear in 
mind the historical fact that the two relations now so closely 
assimilated, not to say merged, were once widely separated, the 
roots of the one running back to slavery or serfdom, while the 
foundation of the other was the agreement or consent of free- 
men.! 


ADOLPH WISLIZENUS. 
St. Louis. 


1 Thus, for instance, in the case of the rule (decaying and obsolescent, 
though not dead) justifying an assault by the servant in defense of his master, 
and vice versa. The idea is totally irrelevant to the modern conception of the 
relation of principal and agent. 

The following extracts may be of interest in connection with the discus- 
sion of the text: — . 

‘So far as we are concerned with agency for the purposes of creating 
contractual relations it retains no trace in English law of its origin in status.’’ ? 
Anson on Contracts, 2 ed., p. 437. 

In Wharton’s work on Agency the following distinctions between the rela- 
tions of master and servant and principal and agent are laid down. 


MASTER AND SERVANT. PRINCIPAL AND AGENT. 


1. Fixed wages. 1. Commission, or compensation in 


the nature of quantum meruit, though 
this may be commuted by a salary. 
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MASTER AND SERVANT — Continued. 


2. Master is bound to exercise 
proper care in the materials and 
m:chinery given to servant to work 
upon or with; and if the master neg - 
lects this duty he is liable if the serv- 
ant is injured thereby. 

3. Master is liable for the servant’s 
negligence when the latter is acting 
within the scope of his employment. 


4. Relation concerns chiefly me- 
chanical services, i. e. those in which 
no discretion is allowed the employé. 

5. Servant is not liable to third 
persons for negligence. 


LAW REVIEW. 


PRINCIPAL AND AGENT — Continued. 


2. Unless there be a guaranty by 
the principal, the agent operates at 
his owa risk. 


3. Principsl is only liable for the 
agent’s negligence in matters which 
the principal undertakes to have done 
under his own direction. In respect 
to other matters, principal is only 
liable for culpa in eligendo. 

4. Relation covers chiefly services 
of a higher grade in which discretion 
is allowed the employé. 

5. Agent is liable to third persons 
for negligence. 


All of these distinctions, though containing some measure of truth, will, 
upon reflection, be found fallacious in actual application and are based largely 
on the idea (as expressed by Mechem, Sec. 2) that service is but ‘ a lower form 
of agency,’’ an idea which is truer ina colloquial than in a legal or historic 


sense. 


For further discussion of this question see essay by Judge Oliver Wendell 


Holmes on Agency. 4 Harv. Law Rev., 


p. 345, 5 Harv. Law Rev. 1; Cooley on 


Torts, 531; also a valuable article of Charles Chaflin Allen entiticd, ‘ Agent 
and Servant Essentially Identical,’’ 28 Am. Law Rev. 9. 
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BRAZILIAN LAW AND JUDICIAL ORGANIZATION. 


Brazilian municipal law is derived directly from the Portu- 
guese. There has been no interruption of continuity. The 
systematic and scientific growth of law in Portugal began after 
the discovery of the Justinian Pandects and Institutes at Amalfi 
in the 12th century. This took place almost simultaneously 
with the origin of Portugal as an independent nation. The 
Roman civil law is therefore its foundation. The reign of Dom 
Sancho in the early part of the 13th century corresponds with 
that of Edward I. of England. From it the modern jurispru- 
dence dates. 

Brazil was discovered by the Portuguese in 1500. In 1534 its 
colonization began, and in 1750 the entire sea-coast had been 
occupied and populated. No other country has ever obtained a 
paramount foothold or left any trace upon the political and legal 
organization. Portuguese law followed Portuguese colonists 
and governors. The divergencies caused by the temporary sys- 
tem of proprietary captaincies, although these were given inde- 
pendent law making powers, were never important. The courts 
of the mother country always exercised supervisory and appel- 
late powers. The various Provinces of Brazil, united for ad- 
mini-trative purposes sometimes under one and sometimes under 
two governors-general, were never allowed to exercise tlie inde- 
pendent legislative power that the colonies of Great Britain in 
North America enjoyed. Portugal was an absolute monarehy ; 
all laws had their actual as well as nominal source and sanction 
in the authority of the king, and extended to all parts of his 
dominions ; there were no provincial legislative assemblies or 
independent legislative authority of any kind in the Brazilian 
provinces, except for purely local and politically administrative 
purposes. The judicial system was always centralized and cen- 
tripetal, directly responsible to and controlled by the Portuguese 
central government. The judges were sent from Portugal, or 


. 
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at least educated there, the University of Coimbra being the 
only place where a degree in law could be obtained. For these 
reasons a start was never made in colonial times towards the 
development of independent and divergent legislation in the 
separate Provinces, or in Brazil as a whole, such as was 
proceeding in English North America during the same epoch. 
The effects of this uniformity and centralization dominate 
Brazilian jurisprudence and legal practice; and centralization 
dominates Brazilian jurisprudence at the present, and the result- 
ing contrast with our own system is profoundly interesting to an 
American lawyer. 

In 1808 Dom John VI., driven from Portugal by French 
invaders, came to Brazil with his court and high officials. His 
first act was to abolish the monopolies of Brazilian trade and 
industries previously granted to court favorites, and to open the 
ports to the world. Previously they had been closed to all but 
Portuguese ships. In 1815 he elevated the country to the rank 
of a kingdom, assuming the title of King of Portugal, Algarves 
and Brazil. Rio de Janeiro remained his capital and place of 
residence until 1821. In that year a revolution in favor of 
parliamentary government broke out in Portugal. It was 
followed by similar demonstrations in Brazil. The king was 
compelled to return at once to Portugal to save his crown. He 
left his son, Dom Pedro I., as Regent of Brazil, advising him if 
the agitation for a constitution and independence could not be 
controlled, to grant the former and to make the best of the 
latter by putting the crown on his own head. The next year 
independence was declared and Dom Pedro became emperor. 
The Braganza dynasty lost nothing in either country except its 
absolute prerogatives. 

Dom John’s long residence in Rio and the continuance of the 
regent as emperor effectually prevented any movement toward 
administrative or judicial change. The same judges continued 
to administer the same laws under the same system. Independ- 
ence only changed the final court of appeal and removed the ves- 
tiges, largely nominal, of legislative dependence upon Portugal. 
In 1824 a liberal constitution was sworn to by the emperor. 
The changes effected by it were almost purely political. Trial 
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by jury was ingrafted upon the existing civil law, but its appli- 
cation was limited to criminal cases. The bill of rights was 
liberal and extensive, but no substantial alterations were made 
in civil law and procedure. The judicial and legislative system 
remained centralized. 

In 1831 Dom Pedro I. was compelled to abdicate in favor of 
his six-year-old son, Dom Pedro II. A regency ruled until 
1840. During its continuance there was a notable movement 
toward disintegration, or at least toward greater autonomy on 
the part of the Provinces. An amendment to the constitution 
was adopted in 1834 creating provincial assemblies which had 
power to legislate upon political, fiscal and administrative sub- 
jects of purely local concern. General legislation, civil and 
criminal, applicable to individuals, remained with the central 
government. The judges were appointed by the emperor, and 
it continued to be usual to select as such non-residents of the 
localities where they were to serve, and to promote and change 
them from one part of the empire to another. 

In 1889 the Emperor was deposed and banished, and a Federal 
Republic substituted for the Imperial Government. Later I 
shall try to give a sketch of the judicial system inaugurated by 
the new government. For the present, it is enough to say that 
while the political powers of the old Provinces, now created 
States, have been vastly enlarged, and the right to legislate in 
regard to judicial procedure and matters of administration given 
them, the making of the substantive municipal law, applicable 
to individuals, remains an attribute of the central Federal 
government. This constitutes the greatest difference between 
the American and Brazilian systems. A casual reading of the 
two constitutions would hardly reveal this fundamental and im- 
portant divergence. Its existence is one of the most potent 
reasons for the astonishing differences between the application, 
practical working and popular conception of these two instru- 
ments, apparently so nearly identical. 

The historical sketch just given shows what elements the 
municipal law now in force in Brazil consists of. In the first 
place, there is the antiquated and incomplete codification of the 
Portuguese law, called the ‘‘ Ordinances.’’ This and the Por- 
VOL. XXXV. 3 
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tuguese decrees down to the time of independence, which are 
not inapplicable because of their temporary and local nature, 
have positive validity. Of like validity and binding effect are 
the laws and decrees of the Empire, the decrees of the Provis- 
ional Government of 1890 and 1891, and the laws of the 
National Congress since the adoption of the present Constitu- 
tion in 1891. A general codification of Brazilian law has never 
been made. However, a Commercial Code exists, adopted under 
the Empire, and a Criminal Code enacted since the Republic. 
There are also codifications of laws governing different depart- 
ments of governmental administration, such as the consolidation 
of the customs laws. Civil marriage, bankruptcy, and other 
limited subjects are covered by consolidations. The advisability 
of a complete code is admitted, and is recommended by each 
Minister of Justice, but so far has not been enacted. ‘There is 
a ** Consolidation of the Civil Laws ’’ published under govern- 
ment authorization, but this includes only laws applicable to 
individuals in their private relations, not commercial, and the 
last edition does not include references to legislation since 1875. 


The practical sources for the law governing individuals in 
their ordinary relations, in other words, the books which corre- 
spond to his own State Reports and Statutes for an American 
lawyer, are this Consolidation, the Commercial Code, and the 
Session Laws since 1875. 


Since the old Portuguese codification, which is the basis of 
Brazilian positive law, is imperfect, especially in matters relating 
to contract, and the additions to the positive law, in the form of 
yearly legislation since, are limited in scope, recourse must be 
had to other material. Roughly speaking, this consists of the 
Justinian Institutes, Pandects, etc.; Papinian and the other 
acknowledged authorities of the Civil Law; the codifications of | 
modern nations whose jurisprudence is civil ; the judgments and 
decisions of Brazilian courts (but these have no positive bind- 
ing force, for the principle of stare decisis is unknown to the 
Brazilian law, and no judge is legally or by professional ethics 
bound to follow a prior decision in a similar or identical case, 
unless it be that of a superior tribunal in the very case at bar) ; 
and finally, of the opinions of eminent legal authorities and text- 
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writers. So, in finding the law, the Brazilian lawyer has his 
troubles as well as his American brother. He may not have to 
look through quite as many acres of books, but a case ‘* on all 
fours ’’ cannot give him the same joyous certainty of success, 
or the same definite conviction that is not worth while to try. 

The law organizing the Federal Judiciary! constitutes in express 
terms the statutes of civilized peoples, and ‘*‘ especially those which 
regulate judicial relations in the United States of America — the 
cases in common law and equity,’’ subsidiary legislation applicable 
to the Federal jurisprudence and process of Brazil. It would seem 
probable that this broad provision would have its principal prac- 
tical application in regard to the jurisdiction and procedure of 
courts, and will be of special importance with relation to the 
political and semi-political functions of the Federal tribunals. 

Under the Empire, the judicial organization of Brazil con- 
sisted, first of Justices of the Peace, whose jurisdiction was 
limited to 50 milreis, and whose functions were primarily to 
attempt conciliation between the parties. Failing this, they 
had no contentious jurisdiction. The lowest judges, properly so- 
called, were the municipal judges, who had original jurisdiction 
up to 500 milreis and prepared the ‘* processo’’ of cases for the 
higher courts. As is doubtless understood by my professional 
readers, under the civil law all causes, civil and criminal, are in 
writing. If the cause be criminal, the record begins with a 
paper setting forth the report of the first official who arrived at 
the scene of the crime, and other papers follow in chronological 
order, reciting what.was done at each stage, until the cause is 
ready for trial and determination. This bundle of papers is 
known as the ‘ processo,”’ and contains not only pleadings, but 
everything that is done or said bearing on the case, including 
the evidence. Being charged with making up this record, the 
municipal judges were important functionaries, although their 
independent original jurisdiction was so small. 

The next higher in rank were the Law Judges (Juizes de Di-. 
reito). They had original jurisdiction. The territorial juris- 
diction of each extended over a ‘‘comarea,’’ the principal 
administrative division of the Province. The average popula- 


1 Art. 387, Decree 848, of October llth, 1890. 
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tion of a **comarea’’ was 20,000. It was usually co-extensive 
with the ‘‘termo,’’ the name of the district within which the 
municipal judge exercised his functions, but was sometimes com- 
posed of two or more of them. The law judges passed upon 
appeals from the justices of the peace, and decided the causes 
prepared by the municipal judges. Normally, there was but 
one law judge in each ‘* comarca,’’ but in the populous and 
important ones there were two or more. From the law judge 
appeals were taken to the District Court of Appeals, ‘* Relacao 
do Districto.”’ Each of these courts was composed of several 
judges, called ‘* desembargadores,’’ and each district included 
one or more provinces of the Empire. At the top of the whole 
judicial organization was the Supreme Tribunal of Justice, with 
its seat at the capital. It had power to consider appeals from 
the Districts and to revise their decisions in cases of manifest 
injustice or evident illegality. 

When the Republic was proclaimed, there existed 687 munici- 
pal judges, 622 law judges in 586 comarcas, and 11 districts and 
District Courts of Appeals. 

The system was uniform throughout the country, and its judges 
constituted a permanent learned, experienced and homogeneous 
magistracy, whose members depended for appointment and pro- 
motion upon the central government, although, once appointed, 
they held for life. The auxiliary agents of justice, called Pro- 
moters of Public Justice and Proctors, corresponding approxi- 
mately with our States attorneys, were similarly appointed by 
and responsible to the Imperial Central Government. 

Radical changes in the judicial organization followed the 
proclamation of the Republic. The most important are 
three: — 

The Supreme Federal Tribunal has now the same constitu- 
tional and political functions as our own Supreme Court, decid- 
ing, in last resort, upon the constitutionality of laws, upen con- 
troversies between States, etc. 

A State judiciary, appointed in and by each State, takes the 
place of the old Imperial judiciary, in administering the ordinary 
law. 

Lastly, a subordinate Federal judiciary, which fulfills functions 
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similar to those of our Circuit and District Federal courts, has 
been provided for. 

There is therefore now in Brazil a double system of courts and 
a single system of law. 

The framers of the Provisional Government and the Constit- 
uent Assembly which formulated the present constitution, worked 
with a constant and conscious tendency toward imitating and 
adopting the institutions and laws of the United States and 
Switzerland, especially those of the former. The framers of 
the American and Swiss constitutions had only the task of 
welding into a Federation, previously existing and autonomous ~ 
colonies and cantons. Their undertaking was eminently a prac- 
tical one —to confer upon the Union such prerogatives and 
functions, taken from the States, as would insure its permanency 
and efficiency. They proceeded therefore by exclusion and 
selection rather than creatively. The Brazilians started with a 
nation accustomed for centuries to the most complete adminis- 
trative and political centralizaticn, with a people used to seeing 
the central government constantly triumph over local disorders. 
Their work was to make artificially a Federative Republic and 
to confer out of hand upon the Provinces political, judicial and 
administrative autonomy. That the attempt should have been 
made, is a good illustration of the positivist and theoretical qual- 
ity of the political thinking of a Latin race — of their tendency 
to make general principles paramount rather than facts and cir- 
cumstances. The theoretical difficulties encountered by the 
Constituent were met with great cleverness aided by profound 
learning. The practical application of the results of its labors 
has been difficult. In many particulars it involves nothing less 
than a revolution in the ideas and habits of the people as to gov- 
ernmental administration. Federal interposition in State affairs 
is still tolerated, and even desired and invoked in circumstances 
where such interference would be unthinkable to a North Amer- 
ican. The limitations of the right of a Federal court to de- 
clare a Jaw unconstitutional are little understood. But it can 
not be denied that local autonomy, in subordination to a central 
authority of limited powers, has made substantial progress. 

Among the theoretical difficulties which most absorbed the 
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attention of the Constituent was the reconciling of a uniform 
system of law, procedure and courts, with State autonomy. The 
result finally reached and embodied in the Constitution was a 
compromise. The imperial courts were replaced by a State-ap- 
pointed judiciary, but the adoption of the American system of 
State legislation was considered tvo radical a step. The dangers 
seemingly inherent in this apparently inconsistent arrangement 
have been and are much dreaded; but up to the present time no 
serious difficulties or conflicts threatening the integrity of the 
_ Republic’s judicial or political organization have resulted there- 
from. 

The Supreme Federal Tribunal consists of fifteen judges, nom- 
inated by the President with the approval of the Senate. Each 
receives a salary of $4,000 per annum, without perquisites or 
additions. They hold for life, as do all the other Federal 
judges, and can only be removed for cause and by virtue of a 
regular sentence. The President receives $330 additional. The 
clerk’s salary is $1,200. 

Next below the Supreme ‘Tribunal come the sectional judges. 
There is one for each of the twenty States and one for the Federal 
District. The latter’s salary is $2,300. The others in the seven 
larger States receive $1,700 and in the thirteen smaller, $1,300 
ayear. Next, and intimately connected with the sectional judges, 
are the substitute judges, one to each State. Their salaries are 
about two-fifths those of the former. The substitute judges aid 
the sectional judges in the preparation of criminal cases, and act 
in their stead when they are absent, but have no independent 
judicial functions properly so called. The salaries are so small 
that resignations are frequent. In one State eight successive 
substitutes have followed each other in six years. 

The lowest Federal judges are called ‘* Supplentes ’’ or supply 
judges. Of these there are three at the capital of each State, and 
one in each circumscription. Their functions are limited to 
matters intrusted to them by the sectional judge, to the prepa- 
ration of causes, and to acting independently in emergencies, 
reporting to the sectional judge. 

The present method of selecting the sectional judges is as 
follows: When a vacancy occurs, petitions are filed by those 
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desiring the appointment with the Supreme Tribunal. Gradu- 
ates in law, with practice or public service for two years, are 
alone eligible. The Supreme Tribunal votes on the candidates, 
and the names of the three receiving the highest number of 
votes are sent to the President of the Republic, who appoints 
one of them. 

As a matter of fact, all the Federal judges are graduates in law, 
although the wording of the Constitution is that they may be 
selected from among any citizens of notable learning and repu- 
tation. The bill of rights in the Constitution further guaran- 
tees ‘‘ the free exercise of all professions,’’ and makes * all 
citizens equal before the law.’’ The interesting question of 
whether these provisions do not invalidate the restrictions upon 
the appointment of judges and also the statutes confining the 
practice of the learned professions to graduates, is much dis- 
cussed among Brazilian lawyers. 

When Marshal Floriano Peixoto was President, he nominated 
a physician and two generals to be members of the Supreme 
Tribunal. This caused great indignation among the bar. The 
Senate refused to confirm them, upoi:. the ground that the 
‘‘notable learning,’ made a requisite by tue Constitution meant 
judicial learning. But the theoretical question as to the conflict 
between the two constitutional provisions remains undeter- 
mined. 

The jurisdiction of the old Imperial Supreme Tribunal was 
very limited. Except in the matter of the criminal prosecution 
of certain officials, it had no weight or authority in political or 
administrative affairs. The Supreme Federal Tribunal of the 
Republic is modeled upon the Supreme Court of the United 
States. An attempt has been made to confer upon it the same 
political and constitutional powers. But in the case of the Bra- 
zilian court, these powers have not grown up by the decisions of 
the court itself, nor from the force of circumstances as they 
arose. They were conferred by a single act of positive legisla- 
tion —have been grafted artificially upon an alien system of 
jurisprudence. 

The jurisdiction of the Supreme Tribunal is of three kinds: 
original, ordinary appellate, and extraordinary appellate. 
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It has original and exclusive jurisdiction of : — 
Crimes of ordinary kind committed by the President, and of 
political and official crimes committed by the Ministers. 
Of suits between a State and the Union, or between States. 
Of suits and demands between foreign nations and the Union 
or the States. As to such, it is manifest they must have been 
voluntarily submitted by the diplomatic representatives of the 
foreign nations. 


Of conflicts which may arise between judges or courts, either 
Federal or State. 

In addition to the above powers expressly conferred by the 
Constitution, it has statutory power to judge its own members, 
and all responsible Federal magistrates, except the President, 
and exercises the usual superintending authority of a Supreme 
Court. 


The habeas-corpus jurisdiction of the Supreme Tribunal will 
be referred to later. 

The ordinary appellate jurisdiction consists, in general, in 
appeals from the decisions of the subordinate Federal judges. 
They relate principally to questions — 

Concerning the succession to foreigners’ estates. 

Those involving the construction of a treaty. 

Of criminal cases. 

Of charges of improper influences in the decisions of cases by 
inferior courts. 

Of denials of the writ of habeas corpus. 

Of decisions of the electoral commissions. 

An article of the constitution apparently gives a general right 
of appeal from the judgments of inferior Federal courts, but in 
practice it is denied when the amount involved falls below $670. 
A similar rule existed under the Empire, and has been sub- 
stantially retained, as impliedly not repealed. The constitu- 
tionality of this system of ‘* alcadas’’’ is disputed by many 
authorities. 

The extraordinary appellate jurisdiction consists in the power 
to review and reverse the decisions of the State courts of last 
resort. This power is explicitly conferred by the constitution 
itself, instead of depending upon congressional statutes and 
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judicial interpretation, as with us. It exists when a Federal 
law or treaty has been called in question in the State court and 
the decision was against the validity or application; or when the 
validity of a State law or an act of a State authority has been 
disputed as violative of the Federal constitution, and the decision 
was in favor of such lawor act. The scope of these provisions 
is exactly the same as that of the similar sections of our Judi- 
ciary Act. ‘ 

The extraordinary appellate jurisdiction of the Supreme Tri- 
bunal also includes that of all criminal cases decided adversely 
to the accused by the State or military courts of last resort, and 
this whether there be a Federal question involved or not. A 
curious innovation is that if the accused be dead the appeal may 
be taken by a friend, and the sentence of reversal is then ‘ that 
his memory be and remain rehabilitated.”’ 

The jurisdiction of the Federal courts of first instance follows 
in general that of the United States Circuit and District Courts, 
but there are important differences. 

It extends first to actions in which the Federal constitution is 
invoked or called in question. But the Brazilian rule differs 
from ours, in that it is not necessary that the constitution be 
expressly pleaded by one of the parties. The judge may, of his 
own motion refuse to apply laws which he deems to be uncon- 
stitutional. However, this must be done in an actual case at 
bar. This latter rule, so commonplace to Americans, has here, 
among a people trained in the civil law, given rise to many mis- 
apprehensions and disputes. 

In 1891 the Association of Importing Merchants of an impor- 
tant port of Parana gravely and formally petitioned the Federal 
judge to ‘+ order the suspension ’’ of an obnoxious State law. 

In 1892, Floriano Peixoto forcibly retired eight generals of 
the army and three admirals. One of the former appealed to 
the courts, and in 1895 obtained a judgment annulling the re- 
tirement and giving him his pay for the interval. Dr. Prudente 
Moraes had succeeded to the Presidency, and almost immediately 
promulgated a decree revoking the decree of 1892, the reason 
recited being that ‘* since the decision of the Supreme Tribunal 
was based upon the illegality and unconstitutionality of the first 
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decree, and since the other generals had been retired under the 
same circumstances as the one reinstated by the decision, that 
therefore if the retirement of one was unconstitutional, the re- 
tirement of the others ought not to be allowed to continue.” 
The political enemies of the reinstated generals criticised this 
action, contending that each should have appealed for himself, 
and that the decision of the Supreme Tribunal did not impose 
the duty upon or give the right to the executive to apply its 
principle to the other cases. The action of thé President and 
the resulting controversy were significiant of the uncertainty 
existing on this subject among Brazilian publicists. 

Besides their general jurisdiction in matters involving a con- 
struction of the Constitution, the Federal courts have jurisdiction 
as follows: — 

Of actions and claims against the Union. ‘There is no sepa- 
rate court of claims, and neither the Union not the States may 
pass laws retroactive in effect, or impairing the obligation of 
contracts, whether the contracts be those of the government or 
private individuals. 

Of suits between a State and citizens of another State, or 
between citizens of different States, their laws being different. 
The former part of this provision is like our own was before the 
adoption of the Eleventh Amendment, and is an indication of 
the Brazilian tendency toward centralization. The subjects 
upon which the States may legislate for themselves are few and 
unimportant, and therefore suits based upon diverse citizenship 
where there is diverse legislation, are rare. States may pass laws 
concerning farm leases, forest and rural police, fisheries, patents, 
crimes not provided for by the Criminal Code, their own finan- 
cial administration, mines, public lands, hygiene, primary edu- 
cation, immigration, agriculture, and other like subjects. Also 
upon post offices, telegraphs, railways, river navigation, and 
banks. The mines and public lands were all ceded to the 
States when the Republic was formed. The power to legislate 
upon the other subjects recited has been conferred upon the 
States by Congress, may be revoked if the nature of the case 
permits, and in practice is limited by general principles already 
adopted in the Federal legislation. If diverse citizenship, with- 
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out diverse legislation, were as with us ground for removal, the 
State courts would have little to do. 

Of suits between foreign nations and Brazilian citizens or 
residents. 

Of suits brought by foreigners and based upon contracts with 
the Union or upon treaties. 

Of questions of marine or navigation law. There is some 
doubt as to whether all rivers, or only those that are interstate, 
are subject to the exclusive admiralty jurisdiction of the Fed- 
eral courts. But this matter is of little practical importance, in 
view of the general concurrent jurisdiction claimed and exercised 
by the State courts. This subject will be subsequently referred 
to. 

Of questions of private international law. 

Of embargo, prize, salvage and the like. 

Of actions concerning the national revenue. 

Of giving effect to letters rogatory from foreign courts of 
justice. These must first obtain the exequatur of the Federal 
Government. They are not recognized in criminal cases, unless 
by virtue of treaty. 

Of the selection of the Federal juries. The Federal courts 
have also the anomalous power of revising upon complaint the 
State jury lists. 

Of trade-marks, patents and copyrights. 

Of actions founded upon the breach of the guarantees of 
personal liberty contained in the bill of rights. 

Their criminal jurisdiction is extensive and especially im- 
portant, in view of the political conditions obtaining. It extends 
to: — 

Political crimes — that is — crimes against the independence, 
integrity and dignity of the nation ; those which attack the con- 
stitution or the form of government, or the free exercise of polit- 
ical rights by individuals; and finally, conspiracy of a political 
nature. The Supreme Tribunal has held that the Federal courts 
also have jurisdiction of crimes against the order or security of 
any one of the States, whenever the Federal government has 
intervened in order to re-establish order or maintain a Republi- 
can form of government. Such intervention often takes place, 
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and the jurisdiction of the Federal courts to punish political 
crimes against the State is of the most vital importance under 
the Brazilian system. ‘The advisability and constitutionality of 
giving them power to punish all political crimes against the 
States, in advance of as well as after Federal intervention, is 
strongly advocated, upon the ground that the frequent factional 
attempts to overthrow State governments nearly always end 
either in the deposition of those governments or in an armed 
conflict in which the Union must finally interpose. Then its 
courts prosecute, after the damage is done, the same individuals 
whom they might have condemned and rendered powerless in an 
earlier stage of the struggle. 

The Federal courts have jurisdiction of ‘international 
crimes.’’ These are not defined, but they include piracy, hos- 
tile acts against a friendly country or its citizens, enlistments for 
foreign wars, violation of the immunities of diplomatic repre- 
sentatives, and treaty crimes. 

To grant writs of habeas corpus, when the crime alleged 
against the accused is of Federal jurisdiction, and not of a mili- 
tary nature, the Supreme Tribunal has concurrent original 
jurisdiction with the sectional judges, and this, in important 
cases, is often invoked in the first instance. The writ issues, 
even though the prisoner may be held by authority of a State 
court. 

The political history of Brazil has more than once since the 
establishment of the Republic hinged upon the decisions of the 
Supreme Tribunal in applications for writs of habeas corpus. 
An attempted revolution is met by a declaration of a State of 
siege by the government. This suspends the constitutional 
guarantees, including habeas corpus. Prominent men supposed 
to be inimical to the government are arrested. Their friends, as 
soon as the excitement subsides or the state of siege is raised, 
apply to the Supreme Tribunal for a writ. The contest before 
the court is, in the public mind, not only a fight for the liberty 
of the imprisoned leaders, but is considered a test of strength 
between the executive and the opposition. The greatest political, 
as well as judicial and forensic talent, is engaged on either side. 
The situation is complicated by the constitutional provision con- 
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tinuing their immunities to members of Congress, even during 
the state of siege. In 1897 an attempt was made to assassinate 
President Moraes and a conspiracy to overthrow his government 
believed to exist. Among other high officers the vice-president 
was held for participation. It is conceivable that under circum- 
stances involving the political fate of the nation and the liberty 
of the greatest party chiefs, even an Anglo-Saxon court, fortified 
by the rule of stare decisis, might vacillate in its decisions. It 
cannot be denied that many Aabeas corpus decisions of the Su- 
preme Tribunal of Brazil, are logically irreconcilable with each 
other. But the fact remains that these decisions have been 
respected and obeyed by the executive and the nation, and that 
it has become a forum for the peaceable discussion and deter- 
mination of matters of the gravest political concern. 

All the above subjects are within the express jurisdiction of the 
Federal courts. Whether the State courts have concurrent juris- 
diction in regard to them is still theoretically a disputed question. 
The existing legislation is conflicting. The Judiciary Act passed 
by the Provisional Government in 1890 expressly gave the State 
courts jurisdiction in Federal questions in cases where the defend- 
ant did not, at the beginning of the action, ask for removal. 
Dr. Campos Salles, the present President, then Minister of Jus- 
tice, the principal author of the judicial legislation of the Repub- 
lic, reported explicitly in favor of concurrency of jurisdiction in 
all matters except those falling originally and exclusively to the 
Supreme Tribunal. But the constitution, adopted the following 
year, ‘* forbids Congress to commit or delegate any Federal juris- 
diction to the judicial authorities of the States.’’ This, it is 
contended, constitutes an implied repeal of the act of 1890. 
The situation was made still more complicated by the Amenda- 
tory Judiciary Act of 1894, which gives, or attempts to give, the 
State courts concurrent jurisdiction where the parties agree to 
it. What is certain is that in practice the State courts do exer- 
cise jurisdiction in Federal causes, especially in places remote 
from the capitals. 

There are no intermediate courts of appeal between the courts 
of first instance and the Supreme Tribunal. The Brazilian 
Federal courts, like our own, have no prisons separate from those 
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of the States, and the means at their disposal for the discovery 
of crimes are inadequate. 

The organization of the Federal judiciary is completed by the 
Prosecuting Department or ‘* Ministerio Publico.’’ Its chief, the 
‘* Procurador General,’’ is one of the members of the Supreme 
Tribunal, and is selected from their number by the President. 
He receives the same salary as the other members, and continues 
in office for life. In each sectional court there is a ** Procurador 
Seccional,’’ with a solicitor and an ‘+ Adjunto’”’ to assist him. 
In the Federal District there is also a solicitor of the treasury, 
especially charged with representing the government’s interests 
in revenue matters. The functions of the Procurador General 
do not differ materially from those of our Attorney-General. 
He is adviser of the Ministers of State, as well as representative 
of the government before the Supreme Tribunal, but he has no 
seat in the Cabinet. The Seccional Procurador is substantially 
like our District Attorney, but he is especially charged with 
appearing before the State courts to collect inheritance taxes, 
etc., due to the Union. 

It is almost unnecessary to add anything to the above in regard 
to the jurisdiction of the State courts. With the exceptions 
and limitations indicated, they have general and exclusive juris- 
diction in the enforcement of all laws and rights, Federal and 
State. The former include most subjects of ordinary and usual 
concern to individuals — the latter only subjects of local political 
or public concern. 

The judicial organizations of the twenty States, as provided 
for by their several constitutions and their statutes on the sub- 
ject, are remarkably uniform, indeed, essentially identical. 
This is a result of the secular centralization of Portugal and the 
Empire. In every State there is a Supreme Tribunal, whose 
members are called by the old Portuguese title of ‘* Desembar- 
gadores.’’ ‘This corresponds with the District Court of Appeals 
under the Empire. The usual number of judges is five, but in 
the larger States it runs as high as twelve. They are appointed 
for life by the governor, and the old Imperial magistracy has 
been retained as a rule, often by express constitutional provis- 
ion. Their functions are almost exclusively appellate. In the 
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nisi prius courts of the States the old Imperial judicial organiza- 
tion has been preserved with as few changes as possible. The 
‘*comarca’’ and ** termo’’ remain as heretofore described. The 
principal trial judges are still called * Juizes de Direito,’’ and 
they exercise their functions each in a ‘* comarca.’’ The mu- 
nicipal judges also remain, deciding the small cases, preparing 
the larger ones, and each exercising his function within a 
**termo,’’ as in Imperial times. The only important innovation 
introduced is the organization of the Federal District, or the 
city of Rio de Janeiro. An Italian system has been adopted. 
The city is divided into fifteen pretorias, each with its pretor, 
sub-pretor, and two assistants, three of whom constitute the 
‘*junta correccional’’ of the pretoria. Above these is the 
‘Tribunal Civil e Criminal,’’ composed of twelve judges and 
divided into three sections, the civil, the commercial and the 
criminal. A separate judge of like rank attends to Treasury 
matters. Finally, there is the Court of Appeals, with twelve 
judges, and divided into the civil and criminal sections. The 
judges all serve for life. The pretors and their assistants serve 
four years. All are appointed by the President of the Republic, 
or by the Ministry of Justice. 

The jury system, as established by the legislation of the Em- 
pire, remains in the criminal jurisprudence of the Union and the 
States. The Constitution simply provides that the ‘ institution 
of the jury shall be maintained.’’ As with us, complaints of 
its inefficiency, injustice, and liability to political influence, are 
numerous; but no serious effort has been made to abolish or 
modify it, at least by the Federal government. One of the 
States has passed legislation taking away the right of peremp- 
tory challenge and requiring the vote of each juryman to be 
made a matter of public record. The constitutionality of this 
legislation has been attacked, but not decided. The right of 
trial by jury is confined to criminal cases. The verdict is not 
simply, ** guilty,’’ or ‘* not guilty,’’ but is by way of answer to 
questions propounded. The first of these is always, ‘* did the 
defendant commit the crime charged under such and such cir- 
cumstances?’’ If the accused presents a justification by way of 
defense, ‘* does the jury find such and such a fact?’’ (Reciting 
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the justifying circumstances.) The judge must always propound, 
of his own motion, the question, ** Do extenuating circumstances 
exist in favor of the accused?’’ Where the accusation and 
circumstances are complicated, or the advocates ingenious, the 
questions become very numerous and abounding in fine distinc- 
tions. An absolute majority determines the answer returned to 
each question. A jury is composed of twelve. The judge ab- 
solves or sentences the accused in accordance with the answers 
given by the jury to the questions propounded them. It is said 
that these answers are frequently inconsistent. 

Speaking generally, the Brazilian judicial system consists of a 
single set of laws administered and enforced by twenty-one sets 
of tribunals, which are theoretically entirely independent. These 
tribunals are selected by the local authorities in the different 
States; there is no official connection or responsibility between 
themselves, and their sole bond is a common subjection to hav- 
ing their decisions reversed by the Federal Supreme Tribunal 
when they decide against the validity or application of the Fed- 
eral or statute laws. And this bond, slight as it seems, is still 
further weakened by the fact that these courts are not legally, 
or by the ethics of the profession, bound to follow such rever- 
sals in subsequent cases. Divergence and confusion. would seem 
to be inevitable. But it must be admitted that they have not 
yet appeared to any great extent. Uniformity is maintained by 
a magistracy holding for life and imbued with the centralizing 
spirit of the civil law. The centrifugal influences of personal 
pride of opinion and local necessities and prejudices have so far 
been little felt. 


Tuomas C. Dawson. 
CHARGE AND SECRETARY OF LEGATION 
OF THE U. S., PETROPOLIS, BRAZIL. 
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SOVEREIGNTY, AND THE CONSENT OF THE GOV- 
ERNED. 


The statement is quite true that in the exigencies of party 
politics the principles of truth are darkened and baseless a 
priort theories are made to take the place of concrete condi- 
tions. 

It is equally true that the American people, as a people, have 
always been singularly fortunate in the possession of an inherent 
common sense, amounting to positive political genius, which 
has enabled them, in all great crises, to discard the wretched 
methods of theorists at a point short of actual danger, and to 
grapple with, and dispose of concrete political situations in a 
rational way. 

The political atmosphere is filled, nowadays, with the terms 
‘* sovereignty,’’ ‘‘imperialism,’’ and the ‘* consent of the gov- 
erned; ’’ all of them consciously used in an improper sense, and 
with intent to deceive for party ends, — just as though it were 
not well known among that great conservative element, the 
American lawyers, that sovereignty and imperial power are 
synonymous terms when used in the signification given to them 
by jurisprudence; and just as though the science of law had 
ever recognized, in America or in Europe, that the phrase, 
‘*consent of the governed,’’ as employed in the Declaration of 
Independence, implied any sort of ‘* consent’’ by a mere vulgus 
or mob, a ere aggregation of human beings, a lot of semicivil- 
ized and wholly disintegrated tribesmen, or of anything, in fine, 
short of the consent given by an organic and constituted 
political society. 

In the sense of jurisprudence, sovereignty and imperialism 
are synonymous with supreme power, i. e., the supreme power 
of civil and political rule, that ‘* majestas’’ or combination of 
the ‘* imperium merum et mixtum et jurisdictio simplex’’ of the 
Roman lawyers, which embraces the supreme legislative, execu- 
VOL. XXXV. 4 
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tive, and judicial functions; which is inherent in every inde- 
pendent political society; without which no community can be 
independent; and which may be defined, in the concrete, as the 
sum of all those rights possessed by the State, internal and 
external to its own territory, to do all things necessary for the 
common good. 

In the abstract, this sovereign or imperial power is simple, 
ene, and indivisible, having as its ‘*‘ common ’”’ subject the polit- 
ical society or ‘* people,’’ or State (all of them also synonymous 
terms), taken in the sense of that natural and corporate unity 
in which the State receives its birth and is perpetuated from 
generation to generation; and this is so in all independent 
political societies by universal public law, no matter what the 
particular form of government may be. 

In the concrete, however, as to its attributes or ‘* accidents ’’ 
this sovereignty or imperial power has what is styled in juris- 
prudence a ‘* proper’’ subject, being one or more persons dis- 
tinct from the body or mass of the ‘* governed,”’ in whom these 
particular attributes or ** accidents’’ of sovereignty are vested, 
in accordance with the peculiar organic constitutional laws of 
each particular State.! 

In Russia, the Tsar is the ‘* proper’’ subject of sovereignty, 
by the ‘‘ consent’’ of the Russian people, as evidenced by cen- 
turies of a ‘‘ habit’’ of obedience to, and reverence for him; in 
Rome, the kings, consuls, and emperors were the ‘* proper ”’ 
subjects of sovereignty, because the organized ‘* populus’’ con- 
ferred it upon them, on their election, by a specific ‘lex; ’”’ 
while in the United States, the ‘* proper ’’ subject of sovereignty 
is the ‘* people,’’ taken in the sense of the constitutionally qual- 
ified electorate, the *‘ collegiate sovereign,’’ save in so far as 
they have delegated certain of those attributes or ‘* accidents ”’ 
to government, State or national. With us, the full ** majestas”’ 
has never been delegated to either State or national governments; 
and, therefore, such governments are the ‘* proper ’’ subjects of 
sovereignty only sub modo, and to a limited extent. It by no 
means follows, nevertheless, that the term ‘* American People ”’ 


1 Grotius, Droit de la Guerre, liv.1, Gens, liv. 7, ch. 5, sec. 1; Bowyer, 
ch. 3, sec. 6,7; Puffendorf, Droit des Universal Public Law, ch. 19. 
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is synonymous with ** a lot of people,’’ or even with all the peo- 
ple, taken as a mass of individual men, and not as an organic 
political society, 


Tue MEANING OF THE PurRase ConSENT OF THE GOVERNED.”’ 


This much abused term is sadly distorted by a priori theorists 
and politicians, from the sense in which it was used in the Dec- 
laration of Independence; from the sense in which it is used 
in jurisprudence; and from the interpretation placed upon it by 
American jurisprudence, — meaning thereby ‘ the scientific con- 
eption of that system of law judicially administered within the 
United States; not alone the science of American law, or the 
science of law as applied to America.’’ ! 

To quote from that master-mind, Savigny: ‘* Assemblies of 
men have often been supposed, undefined, and independent of 
natural unity. But this opinien falls to the ground before the 
fact that, at all periods, nations constitute States, and every- 
where we find a people constituting the basis of the State. 
It has been attempted in the slave States of America, for ex- 
ample, to unite great masses of men without regard to their 
origin. But these attempts have had bad consequences and the 
Constitution of the State has met with insurmountable obstacles. 
I therefore say, in answer to those who support this opinion, that 
originally, and according to the nature of things, all States were 
formed in the nation or people, by the people, and for the 
people.’’ 

‘*Others represent the creation of the State as an act of in- 
dividual wills, as the effect of a contract; a system the conse- 
quences of which are as pernicious as they are false. Thus, it is 
supposed that if the individuals had thought fit to form a State, 
they might equally not have formed it at all, or have incorpo- 
rated themselves in another State, or adopted another Constitu- 
tion. Without repeating what I have said of the natural unity 
of nations, and its necessary consequences, I will only observe 
that in every case in which a compact is possible, the State 
infallibly exists already both in fact and in law; and from that 
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time the matter in question would be, not as to its composition, 
but as to its decomposition. 

‘*This erroneous system rests upon a double error. The 
numerous varieties presented by the Constitutions of States, 
that is to say, the individual and historical elements, have been 
looked upon as so many arbitrary acts of the human will. Then 
the divers significations of the generic term people have been 
confounded together. 

‘** Thus, this term signifies: First, that natural unity in which 
the State receives its birth, and is perpetuated from genera- 
tion to generation; secondly, the union of persons existing 
contemporaneously, which the State comprises at a determined 
time; thirdly, the assemblage of persons not invested with 
power, that is to say, the governed without the governors; 
fourthly, in republics (ancient Rome for example), the assembly 
of citizens in whom by the Constitution the sovereign power 
resided. 

‘©The confusion of all these ideas has led to the error of 
attributing to the body of the governed both the abstract right 
of the people, considered as a natural unity, and the privilege 
of the Roman populus, and thus placing the sovereignty in the 
hands of the subjects. 

‘* If, indeed, without the last step, the sovereignty is attributed 
to the body of all the contemporaneous individuals, both gov- 
ernors and governed, a more correct result is not attained. In 
the first place, the State is not composed of all the individuals 
taken per capita, but of certain orders or classes created by its 
Constitution. For the total number of individuals do not exer- 
cise political power, will, or acts. And as you must necessarily 
subtract the greater number — women and children — you are 
reduced to the fiction of representation. And the assemblage 
of all the contemporaneous individuals would still not constitute 
the people, for a people considered under this point of view 
continues in futurity, and has an imperishable existence.’’ ! 

Thus, it appeais from the foregoing masterly analysis of Sav- 
igny, that all governments do derive their just powers from the 
consent of the governed, 7. e. of the people, but from the people 


1 Savigny, Traité de Droit Romaine, tom. I., pp. 27-31. 
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considered in the first of the above significations of the term 
whether that consent be expressed or implied. 

How, for instance, is that consent, surely not expressed, given 
in Russia? It is given, to quote the words of an eminent jurist, 
thus: ** The living part of municipal law having no reference to 
the dead letters, consists of those rules of human conduct which the 
great mass of people habitually and spontaneously obey, in order 
to prevent injury to the law-abiding individual or to the common- 
wealth, and which they compel the rebellious minority to obey.’ 

It also appears that the State, 7. ¢. civil or political society, 
is not a mere aggregation of human beings in pursuit of some 
common aim, but that it is a moral entity, having a natural and 
organic growth and continuity, and necessarily containing the 
following elements, viz. : — 

1. A multitude of people constituting a social and political 
group, and exercising dominion over a definite portion of the 
earth’s surface. 

2. The possession by that multitude of substantial unity of 
civil and political end. 

3. The substantial knowledge by that multitude of this unity 
of civil and political end. 

4. The desire of that multitude for the attainment of this 
civil and political end. 

5. The conscious conspiration of that multitude for the at- 
tainment of this civil and political end. 

6. The possession by that multitude of independence from 
the political control of any other community of men. 

Short of this analysis no ‘*‘ perfect ’’ society, people, State, or 
nation can exist; and short of this organic and naturally de- 
veloped unity which alone constitutes a ‘* people,’’ neither 
universal jurisprudence, American jurisprudence, political 
science, nor American political practice, have ever found room 
for the doctrine of ‘‘ the consent of the governed.”’ 

In none of them does the consent of the governed mean any 
consent of or by the ‘* people,’’ taken in either the second or 


third points of Savigny’s above analysis, but only in the first 
and fourth thereof. 


1 Tiedeman, The Unwritten Const. of the U. S., p. 122, 
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To arrive at the consent of the governed spoken of in the 
Declaration of Independence, there must be a pre-existing and 
organic political society, not a more aggregation of heterogen- 
eous human atoms; a ** populus,’’ not a‘ vulgus.”’ ! 

To quote from an American decision distinguishing between 
the natural constitution of the society and the written constitu- 
tion of its government: — 

‘A constitution is not the beginning of a community, nor 
the origin of private rights, it is not the fountain of law, nor 
the incipient state of government; it is not the cause, but the 
consequence, of personal and political freedom; it grants no 
right to the people, but is the creature of their power, — the 
instrument of their convenience. Designed for their protection 
in the enjoyment of the rights and powers which they possessed 
before the constitution was made, it is but the framework of 
the political government, and necessarily based upon the pre- 
existing condition of laws, rights, habits, and modes of thought. 
There is nothing primitive in it; it is all derived from a known 
source. It presupposes an organized society, law, order, prop- 
erty, personal freedom, a love of political liberty, and enough 
of cultivated intelligence to know how to guard against the 
encroachments of tyranny.” ? 

In what sense, then, does jurisprudence define the ‘* people ”’ 
as the ‘* common ”’ subject of sovereignty? 

‘+ The common subject in which resides the sovereign power 
is the State, which we have defined to be a perfect body. And 


1 St. Thomas Aquinas, Summa, 1-2. 
q. XCI., 2, 3, q. XCIV; Suarez, de 
Legibus, lib. 3, cap. 3, 10; Zigliara, 
Summa, III., 110-113; 228-233; 240- 


3 Dall. 93; Texas v. White, 7 Wall. 
700; Wells v. Bain, 75 Pa. St. 39; 
Wood’s Appeal, 75 Pa. St. 59; 
Koehler v. Lange & Hill, 60 Ia. 543; 


249; Liberatore, Summa, III., 96-122; 
244-247; 264-275; Domat, Loix Civ. 
Traité des Loix, cap. 9; Grotius, Droit 
de la Gens, I., 1, 2, 3; Burlamaqui, 
Prin. des Droit des Gens., lib. 3, cap. 
1; Savigny, Traité des Droit Rom, 
tom. 1, pp. 20-31; Bowyer, Universal 
Public Law, pp. 30-195; Blackstone, 1 
(47)-(49); Wheaton, Int. Law (Law- 
rence), 36-58; Penhallow v. Doane, 


Gibson v. Mason, 5 Nevada, 291; Mul- 
ford, The Nation, 1-210; Woolsey, 
Pol. Science, I., 1-430; Il., 252-347; 
Burgess, Pol. Science & Const. Law, 
I, 1-59, 83-90; Brownson, American 
Republic, 13-74; Biuntschli, Theory 
of the State, 1-309; 436-515; Wilson, 
The State, 1-24. 

2? Hamilton v. St. Louis County 
Court, 15 Mo. 13. 


SOVEREIGNTY, AND THE CONSENT OF THE GOVERNED, 55 


thus we exclude those peoples who have passed under the 
dominion of another people, such as those which the Romans 
reduced to the condition of provinces. For such peoples are 
not themselves States according to the meaning which we now 
attach to the term, but only members of a State, in the same 
way as slaves are members of a family.’’! 

By the Constitution of the United States,’ the American 
people have delegated to the national government, their agent, 
the plenitude of the ‘* imperium merum,’’ or power of the sword, 
inclusive of the power to make treaties. To that extent, be- 
yond cavil or doubt, the national government is the ‘* proper ”’ 
subject of sovereignty according to the analyses of those great 
civilians, Grotius and Savigny; and as repeatedly and emphati- 
cally declared by the Supreme Court of the United States, this 
‘*imperium’’ carries with it, by necessary implication, the right 
to acquire territory by conquest, by treaty, and by cession, all 
of which imply, in turn, the plenary power to govern.® 

To quote from an eminent jurist, citing the first three of the 
foregoing cases: ‘* The Constitution was made for States, not 
for Territories. It confers power to govern Territories, but in 
exercising this the United States is a sovereign dealing with 
dependent territory according as in its wisdom shall seem politic, 
wise, and just, having regard to its own interests as well as 
to those of the people of the Territories.’’ ¢ 

It thus clearly appears, by an overwhelming consensus of 
authority and opinion, that the ‘‘ consent of the governed”’ 
does not emanate from the ‘‘ people’’ in the sense of either 
the second or third points of Savigny’s masterly analysis above 
quoted; but that it proceeds from them in the sense of the first 


and fourth of said points. 
Epmunp B. Briges. 
CATHOLIC UNIVERSITY OF AMERICA, 
WasHINGTON, D.C. 
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CHINA AND INTERNATIONAL LAW.! 


It is highly signiticant of the public consciousness of law in 
Germany that the lawful method of the present Chinese im- 
broglio is being actively discussed by all grades of society. 
First of all, the constitutional policy of the [German] Imperial 
Government toward the Reichstag and the army has been deeply 
investigated by the newspapers, as well as by men of scientific 
repute. They have not evolved very much that is new: never- 
theless it is very significant that a large part of the German 
public not only demand correct political action, but also wish to 
know what is right with respect to this action. 

The international legal character of the dispute of the civilized 
powers of three continents with the ancient Empire of the 
Orient is also the object of public discussion. The prevailing 
method of hostilities, which avoids the name of war, as well as 
the events in China which so much shock the Western view of 
the sacred inviolability of ambassadors and the rights of 
foreigners, and the future reconstruction of Chinese conditions, 
have given rise to many legal inquiries. The indignation at the 
breach of international law by the Asiatics is general; and even 
from the pulpit this breach of law was taken cognizance of and 
its punishment urged. Yet the press admonished the army about 
to sail for the front, to uphold international law even in conflict 
with their barbarous enemy, and not to be carried away to deeds 
of revenge. 

It is well worth the trouble to discuss the problem of how 
much the events, which are being enacted there, submit to be 
judged by the standard of international law ; especially in these 
days when a German field marshal has landed at the Chinese 
coast to assume chief command over the entire troops concen- 
trated there. At first glance, it doubtless seems possible to 
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judge this case by the application of accepted rules of inter- 
national law. Even the first question which comes up, whether 
the action of the powers against China is one of war or interven- 
tion, has been generally discussed as a question of law. Indeed, 
uny one who wants to acquaint himself with the different 
methods of armed interference of one State with another has to 
consult the international legal literature, because he cannot else- 
where find thorough investigations of this subject. 

But here, there is already a grave error. Hostilities between 
States may be confined by international law; but, from their 
manner, they are first of all of a political not of a legal nature. 
War, if in accordance with internutional law, becomes a legal 
relation between the contending nations; yet it remains largely 
a political action, not governed by any legal rule. All the 
methods of armed conflict of State against State are, in the first 
place, of a factitious nature; therefore, it is hard to define these 
methods accurately; the shifting nature of political conditions 
forbids their being put in distinctly divided conceptions, such as 
is customarily demanded by a lawyer. 

We shall try first to obtain a review of these different forms 
of hostile, or at least unfriendly conduct, of State towards State, 
as they present themselves. 

The most significant, the plainest and simplest form of con- 
flict between States, is war. It is the armed combat of States 
for the prosecution and defense of their interests, accompanied 
by the dissolving of all friendly relations between them. The 
other forms of armed attack differ from war in tbat they do not 
serve to follow up all kinds of interests, but can be used only to 
gain certain limited ends in view, and do not in all respects abol- 
ish the peaceful relations between the opposing States. Thus, 
diplomatic relations may remain the same, and it is a principle 
neither to destroy nor to suspend the treaties which were calcu- 
lated for times of peace. The hostile condition in that case is 
limited entirely to the direct object of the attack, while the last 
object of a war cannot at once be determined, but often develops 
only in the course of the war, dependent on the success of the 
same. 

Three methods of armed attack which are not war can be dif- 
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ferentiated: intervention, reprisals, and the exercise of self- 
assistance not to be comprised under any other category. 

Armed intervention with the inner affairs of a State may be 
directed against the government of that State, but also against 
rebels for whose subjugation the home government shows itself 
too weak. In the latter case, war is excepted as long as the 
rebels are not in undoubted custody of the government; because 
war can be conducted only with a government, not with rebels. 
Reprisals are, viewed from a political standpoint, acts of revenge 
for a suffered insult: in the order of international law, they 
become legal institutions by restricting them to retribution for 
injury. Self-assistance, as far as it is not contained in the pre- 
ceding forms, may take place where the State to be attacked 
does not intend unfriendly conduct towards the aggressor, but 
is unable to respect important interests, to be acknowledged by 
him, of the aggressor. Thus, for instance, when a neutral State 
cannot hinder the overstepping into its domain of the troops of 
one warring party, or at least cannot disarm them, and the pur- 
suer, unconcerned about the borders of the neutral State, con- 
tinues the hostilities on its domain. 

That the nature of all of these forms of non-combative hostil- 
ities is primarily political is shown also by the fact that its posi- 
tion in international law is most obscure and imperfect. It is 
also very significant of its essentially political character that it 
is generally exercised nowadays only by powerful States against 
less powerful ones ; by civilized, against less civilized ones. 

It is of great value in politics to be able to choose another 
form of hostility besides that of war. War normally demands 
a fixed result, to be determined upon by treaty; war without 
such a result would seem equal to a defeat for the attacking 
State. But intervention can be ended at any time when the in- 
tervening State declares the true or pretended object of its in- 
terference as attained ; as in this case has been shown distinctly 
by Russia’s attitude in the Chinese question. Besides, there 
are often special legal restrictions of the governments, such as, 
in France, the necessity of a vote of the Chamber of Deputies; 
in Germany, in case of an offensive war, an affirmative vote of 
the Bundesrat. Even when the letter of the law does not ex- 
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pressly demand it, it is almost unavoidable to call together he 
legislature and to discuss the casus belli in the chambers. Non- 
combative hostilities, on the other hand, allow the governments 
a free hand; they only oblige them to justify themselves in the 
end before the chambers, and protect them from the ofttimes 
very uncomfortable parliamentary critic, which either precedes 
the action or accompanies it. It is chiefly this free-hand policy 
which makes the powers appear not as parties to a war in this 
conflict with China. And it makes little difference into which 
of the before-mentioned categories one wants to put the con- 
certed action against China. 

This would only be of value if this action had a legal side 
clearly recognizable. But here comes the second question for 
us: In what degree are the relations of the civilized powers to 
China to be judged according to international law? 

Here we find the widely spread popular idea that international 
law necessarily comprises China as well as any other State. The 
international law which originated in the Christian European 
States is in force only for those States which have recognized it, 
and only as far as they have recognized it. Thus, Turkey has 
been accepted only since 1856 in the concert of the powers, and 
thereby in the full comity of international law. It would be an 
entirely unprovable assertion that China has accepted in every 
detail the Occidental international law. Unlike the Japanese, 
who consciously have broken with their entire past, China has 
only reluctantly, and yielding to outward pressure, broken 
through its ancient isolation from foreign nations and begun a 
limited intercourse with the civilized world. But it has never 
given up its haughty political pretentions and fictions: it still 
imagines itself the primary empire, and it still regards foreign 
nations, according to its official theory, as vassals and satellites. 
Internatior al law presumes, first of all, a recognition of comity 
and a State individuality of its various members. Even modern 
diplomatic relations have not changed anything in China’s 
negative attitude towards international law. Although nowadays 
foreign ambassadors refuse to submit themselves to the de- 
grading ceremonies which, until recently, were demanded by the 
court in Peking, the latter has not in the least recognized pub- 
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licly to its subjects the co-ordination ofthe foreign powers with 
China. The position of foreign ambassadors in China does not 
depend upon international law, but upon privileges which are 
contained in treaties. Thus, the acceptation of permanent am- 
bassadors in Peking from Prussia, and later on from Germany, 
has been allowed only since 1861 by the treaty of Tientsin. In 
this treaty ambassadors are explicitly assured of inviolability 
and of all the privileges which are accorded to them by inter- 
national law. An attack upon an ambassador, therefore, means 
for China only the breaking of a treaty, — not the violation of a 
recognized principle of international law; otherwise it would 
have been unnecessary to point out the privileges of ambassadors. 
The comprehension of the sacredness of treaties, of the binding 
nature of an obligation of a State to its pledged word, does not 
exist in China. Lies, dissimulation and hypocrisy belong in 
such a degree to the inventory of Chinese governmental art, 
that the rejection of such political methods does not appear to 
them a moral superiority, but a faulty weakness or culpable 
foolishness. All progress in international law can be called 
progress in the consciousness of the necessity of being true to 
agreements. Since the oldest times there have been State 
treaties which represented a modus vivendi between two States 
which was governed by emergencies. But international law 
exists only since the time when States recognized that they were 
bound by agreements and treaties executed by them, independ- 
ently of the shifting demands of politics, China has not 
reached this higher plane even now; and while any part of the 
international law may receive a passing recognition there; this 
does not alter the fact that until now it has placed itself outside 
of the comity of that law. 

This can be noticed most significantly in war. International 
law in war owes its greatest development to the last decades ; it 
means, in many points, a substantial progress in the conscious- 
ness of right of the most civilized nations. China surely has 
not taken part in this progress. This progress is intimately re- 
lated to the growing valuation of the life and property of each 
individual. The mitigation of punishments, the care for gen- 
eral popular education, the organization of charities, the meas- 
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ures for protection and care of the laboring classes, together 
with the limitations of the destruction of warfare, form a suc- 
cession of human creations which have one idea in common. 
The development of any one of these creations, and a higher 
total valuation of the individual, go hand in hand. A govern- 
ment which causes its high officials to be beheaded without any 
legal proceeding, and which can order successfully the massacre 
of innumerable subjects, is not able to inculcate into its troops 
respect for the life and property of itsenemy. Those that have 
been used to massacre their own countrymen can hardly under- 
stand that they should spare prisoners of war. A command to 
that effect would not be taken seriously by them, especially as 
the Chinaman knows well the double-tongued policy of his su- 
periors, which suits so well his national character, and he would 
interpret it accordingly. The present international law in war 
on the land has received its official ratification through the con- 
clusions of the Hague Conference. China has taken part in this 
conference only in a very inferior way; and, under the prevail- 
ing circumstances, it naturally has not ratified these conclusions. 
Therefore, China is not even formally obligated to the civilized 
world in this respect. 

The best proof of the correctness of the foregoing statements 
consists in the fact that China will never complain that wrong 
is being done her, no matter what may be exacted from her. 
She has proved by her conduct her denial of the Occidental inter- 
national law, and she will not think of appealing to this inter- 
national law. Surely we shall not hear anything of protests from 
China on account of violations of international law: the haughty 
Oriental is saved from such a degree of hypocrisy, by his pride 
which forbids him to make himself ridiculous. Violation of inter- 
national law always presupposes a government which feels itself 
aggrieved. The saying ‘‘ where there is no injured person, 
there is no violation of law,’’ can be applied without exception 
in international intercourse. 

So, the great historical spectacle of the combat of the civilized 
world with the vast Oriental power is enacted without the pale 
of international law. This combat is governed entirely by poli- 
tics. That this consideration is not meant to advocate barbarous 
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deeds on the part of the allied troops, need not be explained. 
Humanity should be exercised, not because China can demand it 
as a right, but because it keeps the nations, who feel themselves 
the upholders of civilization, from sullying themselves before 
the judgment of history. There is still another important rea- 
son. No matter what China's fate will be, it is impossible to 
strike this giant power out of the line of independent States. 
But it will experience a profound change, and it must undertake 
immense reforms. Then the time will come whén China will be 
accepted into the comity of international law. This thought must 
to-day impose on the victor moderation in the methods of war. 
So the ultimate result of this combat will be to drag China into the 
pale of international law. If China is won for Occidental civili- 
zation, the recognition of international law by the reformed 
Asiatic Empire is included: from the lawlessness of the present 
shall come forth the law of the future. 
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THOMAS JEFFERSON’S OPINIONS OF JOHN MAR- 
SHALL AND HIS COURT. 


The celebration of ‘‘ John Marshall Day ’”’ renders it oppor- 
tune to furnish a chapter of more or less forgotten history, 
in the form of various letters of Thomas Jefferson concerning 
Chief Justice Marshall, the Supreme Court of the United 
States, and the Federal judiciary in general. Most, but not all, 
of these letters have been culled from the Jeffersonian Cyclo- 
pedia, issued by the Funk and Wagnalls Company last year, 
under the editorship of Mr. John P. Foley. This Cyclopedia 
was, in its turn, compiled by Mr. Foley from authentic editions 
of the works of Mr. Jefferson. In printing these extracts it is, 
of course, not intended to indorse all the views therein set forth, 
but to lay before our readers the opinions of one of the greatest 
American statesmen and thinkers, concerning the great Chief 
Justice and the tendencies of his court,—tendencies which 
succeeding years have gradually verified. What would Mr. 
Jefferson have said if, in his day, the court had actually asserted 
and exercised the power to decide the question who was entitled 
to the office of Governor of a State? and if, in another decision, 
three of the nine judges of the court had put forward a claim to 
the same jurisdiction, on the ground that the office of Governor 
of a State is property? or if the court had decided, for the 
purpose of seizing jurisdiction, that a corporation aggregate is, 
within the meaning of the Constitution, a ‘‘citizen’’ of the 
State under whose laws it has been created, although not one 
of its members has ever been within the limits of that State? 


A crafty chief judge, who sophisticates the law to his mind, 
by the turn of his reasoning.' 

I learned that [Alexander] Hamilton has expressed the 
strongest desire that Marshall shall come into Congress from 
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Richmond, declaring that there is no man in Virginia whom he 
wishes so much to see there; and I am told that Marshall has 
expressed half a mind to come. Hence, I conclude that Hamil- 
ton had plied him well with flattery and solicitation, and I think 
nothing better could be done than to make him a judge.! 

His twistifications in the case of Marbury, in that of Burr, 
and the Yazoo case show how dexterously he can reconcile law 
to his personal biases.? 

Though Marshall will be able to embarrass the Republican 
party in the Assembly a good deal, yet upon the whole, his 
having gone into it will be of service. He has been hitherto 
able to do more mischief acting under the mask of Republicanism 
than he will be able to do throwing it plainly off. His lax, 
lounging manners have made him popular with the bulk of the 
people of Richmond, and a profound hypocrisy with many think- 
ing men of our country. But having come forth in the full 
plenitude of his English principles, the latter will see that it is 
high time to make him known.’ 

The practice of Judge Marshall, of traveling out of his case 
to prescribe what the law would be in a moot case not before the 
court, is very irregular and very censurable.* 

The rancorous hatred which Marshall bears to the government 
of his country and * * * the cunning and sophistry within 
which he is able to enshroud himself.® 

The great object of my fear is Federal Judiciary. That body, 
like gravity, ever acting, with noiseless foot, and unalarming 
advance, gaining ground step by step, and holding what it gains, 
is engulfing insidiously the special governments into the jaws of 
that which feeds them.*® 

There is no danger I apprehend so much as the consolidation 
of our Government by the noiseless, and therefore unalarming, 
nstrumentality of the Supreme Court. This is the form in which 
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federalism now arrays itself, and consolidation is the present 
principle of distinction between republicans and the pseudo- 
:epublicans by real federalists.' 

A most condemnable practice of the Supreme Court, to be 
corrected, is that of cooking up a decision in caucus and deliver- 
ing it by one of their members as the opinion of the Court, 
without the possibility of our knowing how many, who, and for 
what reasons, each member concurred. This completely defeats 
the possibility of impeachment, by smothering evidence. A re- 
gard for character in each being now the only hold we can have 
of them, we should hold fast to it. They would, were they to 
give their opinions seriatim and publicly, endeavor to justify 
themselves to the world by explaining the reasons which led to 
their opipion.’ 

There’is a subject respecting the practice of the Court of which 
you are a member, which has long weighed on my mind. * * * 
It is the habitual mode of making up and delivering the opinions. 
You know that from the earliest ages of the English law, from 
the date of the Year-Books, at least, to the end of the second 
George, the judges of England, in all but self-evident cases, 
delivered their opinions seriatim, with the reasons and authori- 
ties which governed their decisions. If they sometimes con- 
sulted together, and gave a general opinion, it was so rarely as 
not to excite either alarm or notice. Besides the light which 
their separate arguments threw on the subject, and the instruc- 
tion communicated by their several modes of reasoning, it 
showed whether the judges were unanimous or divided, and gave 
accordingly more or less weight to the judgment as a precedent, 
It sometimes happened, too, that when there were three opinions 
against one, the reasoning of the one was so much the most 
cogent as to become afterwards the law of the land. When 
Lord Mansfield came to the bench, he introduced the habit of 
caucusing the opinions. The judges met at their chambers, or 
elsewhere, secluded from the presence of the public, and made 
up what was to be delivered as the opinion of the court. On 
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the retirement of Mansfield, Lord Kenyon put an end to the 
practice, and the judges returned to that of serialim opinions, 
and practice it habitually to this day, I believe. I am not ac- 
quainted with the late Reporters, do not possess them, and 
state the fact from the information of others. 

To come now to ourselves, | know nothing of what is done 
in other States, but in this [Virginia] our great and good Mr. 
Pendleton was, after the Revolution, placed at the head of the 
Court of Appeals. He adored Lord Mansfield, and considered 
him as the greatest luminary of law that any age had ever pro- 
duced ; and he introduced into the court over which he presided, 
Mansfield’s practice of making up opinions in secret, and de- 
livering them as the oracle of the court,in mass. Judge Roane, 
when he came to that bench, broke up the practice, refused to 
hatch judgments in conclave, or to let others deliver opinions 
for him. At what time the sertatim opinion ceased in the Su- 
preme Court of the United States, I am not informed. They 
continued, I know, to the end of the 3d Dallas in 1800, later 
than which I have no Reporter of that court. About that time 
the present Chief-Justice [Marshall] came to the bench. 
Whether he carried the practice of Mr. Pendleton to it, or who, 
or when, I do not know; but I understand from others itis now 
the habit of the Court, and I suppose it is true from the cases 
sometimes reported in the newspapers, and others which I 
casually see, wherein I observed that the opinions were uni- 
formly prepared in private. Some of these cases, too, have 
been of such importance, of such difficulty, and the decisions so 
grating to a portion of the public, as to have merited the fullest 
explanation from every judge, seriatim, of the reasons which 
had produced such convictions on his mind. It was interesting 
to the public to know whether these decisions were really unan- 
imous, or might not perhaps be of four against three, and con- 
sequently, prevailing by the preponderance of one voice only. 

The judges holding their offices for life, are under two 
responsibilities only: 1. Impeachment. 2. Individual reputa- 
tion. But this practice completely withdraws them from both. 
For nobody knows what opinion any individual member gave in 
any case, nor even that he who delivers the opinion, concurred 
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in it himself. Be the opinion, therefore, ever so impeachable, 
having been done in the dark, it can be proved on no one. As 
to the second guarantee, personal reputation, it is shielded com- 
pletely. The practice is certainly convenient for the lazy, the 
modest and the incompetent. It saves them the trouble of 
developing their opinion methodically, and even of making up 
an opinion at all. That of seriatim argument shows whether 
every judge has taken the trouble of understanding the case, of 
investigating it minutely, and of forming an opinion for him- 
self, instead of pinning it on another’s sleeve. It would cer- 
tainly be right to abandon this practice in order to give to our 
citizens one and all that confidence in their judges which must 
be so desirable to the judges themselves, and so important to 
the cement of the Union. During the administration of General 
Washington, and while E. Randolph was Attorney-General, he 
was required by Congress to digest the judiciary laws into a 
single one, with such amendments as might be thought proper. 
He prepared a section r€quiring the judges to give their opinions 
seriatim, in writing, to be recorded in a distinct volume. Other 
business prevented this bill from being taken up, and it passed 
off ; but such a volume would have been the best possible book 
of reports, and the better as unincumbered with the hired soph- 
isms and perversions of counsel.! 

I rejoice in the example you set of seriatim opinions. Some 
of your brethren will be encouraged to follow it occasionally, 
and in time, it may be felt by all as a duty, and the sound 
practice of the primitive court he again restored. Why should 
not every judge be asked his opinion, and give it from the bench, 
if only by yea or nay? Besides ascertaining the fact of his 
opinion, which the public have a right to know, in order to judge 
whether it is impeachable or not, it would show whether the 
opinions were unanimous or not, and thus settle more exactly 
the weight of their authority.’ 

I must comfort myself with the hope that the judges will see 
the importance and duty, in giving their country the only evi- 
dence they can give of fidelity to its Constitution and integrity 
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in the administration of its laws; that is to say, by every one’s 
giving his opinion seriatim and publicly on the cases he decides. 
Let him prove by his reasoning that he has read the papers, that 
he has considered the case, that in the application of the law to it, 
he uses his own judgment, independently and unbiased by party 
views and personal favor or disfavor. Throw himself in every 
case on God and his country; both will excuse him for error and 
value him for his honesty. The very idea of cooking up opin- 
ions in conclave, begets suspicions that something passes which 
fears the public ear, and this, spreading by degrees, must produce 
at some time abridgment of tenure, facility of removal, or some 
other modification which may promise aremedy. For, in truth, 
there is at this time more hostility to the Federal Judiciary than 
to any other organ of the government.! 

This practice of Judge Marshall, in traveling out of his case 
to prescribe what the law would be in a moot case not before 
the court is very irregular and very censurable. I recollect an- 
other instance, and the more particularly, perhaps, because it in 
some measure bore on myself. Among the midnight appoint- 
ments of Mr. Adams, were commissions to some Federal justices 
of the peace for Alexandria. These were signed and sealed by 
him, but not delivered. I found them on the table of the 
Department of State on my entrance into office, and I forbade 
their delivery. Marbury, named in one of them, applied to 
the Supreme Court for a mandamus to the secretary of the 
State (Mr. Madison) to deliver the commission intended for 
him. The court determined at once that, being an original 
process, they had no cognizance of it; and, therefore, the ques- 
tion before them was ended. But the Chief Justice went on to 
lay down what the law would be, had they jurisdiction of the 
case, to wit: that they should command the delivery. The ob- 
ject was clearly to instruct any other court having the jurisdic- 
tion, what they should do if Marbury should apply to them. 
Besides the impropriety of this gratuitous interference, could 
anything exceed the preversion of law? For, if there is any 
principle of law never yet contradicted, it is that delivery is one 
of the essentials to the validity of adeed. Although signed and 
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sealed, yet as long as it remains in the hands of the party him- 

self, it is in fiert only, it is not a deed, and can be made so only 
by its delivery. In the hands of a third person it may be made 
an escrow. But whatever is in the executive officers is certainly 
deemed to be in the hands of the President; and in this case, 
was actually in my hands, because, when I countermanded them, 

there was as yet no Secretary of State. Yet this case of ‘* Mar- 
bury v. Madison ’’! is continually cited by bench and bar, as if it 
were settled law, without any animadversion on its being an 
obiter dissertation of the Chief Justice. 

It may be impracticable to lay down any general formula of 
words which shall decide at once, and with precision, in every 
case, this limit of jurisdiction. But there are two canons which 
will guide us safely in most of the cases. First. The capital 
and leading object of the Constitution was to leave with the 
States all authorities which respected their own citizens only, 
and to transfer to the United States those which respected citi- 
zens of foreign or other States; to make us several as to our 
selves, but one as to all others. In the latter case, then, 
constructions should lean to the general jurisdiction, if the 
words will bear it; and in favor of the States in the former, if 
possible to be so construed. And indeed, between citizens and 
citizens of the same State, and under their own laws, I know 
but a single case in which a jurisdiction is given to the General 
Government. That is, where anything but gold or silver is 
made a lawful tender, or the obligation of contracts is any other- 
wise impaired. The separate legislatures had so often abused 
that power, that the citizens themselves chose to trust it with 
the General, rather than their own special authorities. Sec- 
ondly. On every question of construction, carry ourselves back 
to the time when the Constitution was adopted, recollect the 
spirit manifested in the debates, and instead of trying what 
meaning may be squeezed out of the text, or invented against 
it, conform to the probable one in which it was passed. Let us 
try Cohen’s case? by these canons only, referring always, how- 
ever, for full argument to the essays before cited. 1. It was 
between a citizen and his own State, and under a law of his 
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State. It was a domestic case, therefore, and not a foreign 
one. 2. Can it be believed, that, under the jealousies prevail- 
ing against the General Government at the adoption of the Con- 
stitution, the States meant to surrender the authority of 
preserving order, of enforcing moral duties and restraining 
vice, within their own territory? And this is the present case, 
that of Cohen being under the ancient and general law of gam- 
ing. Can any good be effected by taking from the States the 
moral rule of their citizens, and subordinating it to the General 
authority, or to one of their corporations, which may justify 
forcing the meaning of words, hunting after possible construc- 
tions, and hanging inference on inference, from heaven to earth, 
like Jacob’s ladder? Such an intention was impossible, and such 
a licentiousness of construction and inference, if exercised by 
both governments, as may be done with equal right, would equally 
authorize both to claim all power, general and particular, and 
break up the foundations of the Union. Laws are made for 
men of ordinary understanding, and should, therefore, be con- 
strued by the ordinary rules of common sense. Their meaning 
is not to be sought for in metaphysical subtleties, which may 
make anything mean anything or nothing, at pleasure. It 
should be left to the sophisms of advocates, whose trade it is, 
to prove that a defendant is a plaintiff, though dragged into 
court, torto collo, like Bonaparte’s volunteers, into the field in 
chains, or that a power has been given, because it ought to have 
been given, e¢ alia talia. The States supposed that, by their 
Tenth Amendment, they had secured themselves against con- 
structive powers. They were not lessened yet by Cohen’s case, 
nor aware of the slipperiness of the eels of the law. I ask for 
no straining of words against the General Government, nor yet 
against the States. I believe the States can best govern our 
home concerns, and the General Government our foreign ones. 
I wish, therefore, to see maintained that wholesome distribution 
of powers established by the Constitution for the limitation of 
both ; and never to see all offices transferred to Washington, 
where, further withdrawn from the eyes of the people, they 
may more secretly be bought or sold as at market. But 
the Chief Justice says, ‘‘ There must be an ultimate arbiter 
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somewhere.’ True, there must; but does that prove it is 
either party? The ultimate arbiter is the people of the 
Union, assembled by their deputies in convention, at the call 
of Congress, or of two-thirds of the States. Let them 
decide to which they mean to give an authority claimed 
by two of their organs. And it has been the peculiar wisdom 
and felicity of our Constitution, to have provided this peaceable 
appeal, where that of other nations is at once to force.’ 

It is a very dangerous doctrine to consider the judges as the 
ultimate arbiters of all constitutional questions. It is one which 
would place us under the despotism of oligarchy. * * * 
The Constitution has erected no such single tribunal, knowing 
that to whatever hands confided, with the corruptions of time 
and party, its members would become despots. It has more 
wisely made all the departments coequal and cosovereign within 
themselves.? 

If the legislature fails to pass laws for a census, for paying 
the Judges and other officers of the government, for establishing 
a militia, for naturalization as prescribed by the Constitution, or 
if they fail to meet in Congress, the Judges cannot issue their 
mandamus to them; if the President fails to supply the place 
of a judge, to appoint other civil or military officers, to issue 
requisite commissions, the Judges cannot force him. They can 
issue their mandamus or disstringas to no executive or legislative 
officer to enforce the fulfillment of their official duties, any more 
than the President or legislature may issue orders to the judges 
or their officers. Betrayed by English example, and unaware, 
as it should seem, of the control of our Constitution in this par- 
ticular, they have at times overstepped their limits by under- 
taking to command executive officers in the discharge of their 
executive duties; but the Constitution, in keeping the three 
departments distinct and independent, restrains the authority of 
the Judge to judiciary organs. The Judges certainly have more 
frequent occasion to act on constitutional questions, because the 
laws of meum and tuum and of criminal action, forming the great 
mass of the system of law, constitute their particular depart- 


1 Letter to Mr. Justice Johnson, 2 Letter to William C. Jarvis, 
Monticello, 1823. Monticello, 1820. 


72 


35 AMERICAN LAW REVIEW. 


ment. When the legislative or executive functionaries act 
unconstitutionally, they are responsible to the people in their 
elective capacity. The exemption of the Judges from that is 
quite dangerous enough.! 

There are two measures which, if not taken, we are undone. 
i First, to check these unconstitutional invasions of State rights 
by the Federal judiciary. How? Not by impeachment, in the 
first instance, but by a strong protestation of both Houses of 
Congress that such and such doctrines, advanced by the Supreme 
Court, are contrary to the Constitution; and if afterwards they 
relapse into the same heresies, impeach and set the whole adrift. 
For what was the government divided into three branches, but 
that each should watch over the others and oppose their usurp- 
ations? ’’? 

The legislative and executive branches may sometimes err, 
but elections and dependence will bring them to rights. The 
judiciary branch is the instrument which, working like gravity, 
without intermission, is to press us at last into one consolidated 
mass. Against this I know of no one who, equally with Judge 
Roane himself, possesses the power and the courage to make 
resistance; and to him I look, and have long looked, as our 
strongest bulwark. If Congress fails to shield the States from 
dangers so palpable and so imminent, the States must shield 
themselves, and meet the invader foot to foot.’ 

You request me, confidentially, to examine the question, 
whether the Supreme Court has advanced beyond its constitu- 
4 tional limits, and trespassed on those of the State authorities? 

I do not understand it, because I am unable. Age and the 
wane of mind consequent on it, have disqualified me from inves- 
tigations so severe, and researches so laborious. And it is the 
less necessary in this case, as having been already done by 
others with a logic and learning to which I could add nothing. 
On the decision of the case Cohen v. The State of Virginia,‘ in 
the Supreme Court of the United States, in March, 1821, Judge 
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Roane, under the signature of ** Algernon Sidney,’’ wrote for 
the [Richmond] Jnquirer a series of papers on the law of that 
ease. I considered these papers maturely as they came out, and 
confess that they appeared to me to pulverize every word which 
had been delivered by Judge Marshall, of the extra-judicial part 
of his opinion; and all was extra-judicial, except the decision 
that the act of Congress had not purported to give the Corpora- 
tion of Washington the authority claimed by their lottery law, 
of controlling the laws of the States within the States them- 
selves. But, unable to claim that case, he could not let it go 
entirely, but went on gratuitously to prove, that notwithstand- 
ing the Eleventh Amendment of the Constitution, a State could 
be brought as a defendant, to the bar of his court; and again, 
that the Congress might authorize a corporation of its territory 
to exercise legislation within a State, and paramount to the laws 
of that State. I cite the sum and result only of his doctrines, 
according to the impression made on my mind at the time and 
still remaining. If not strictly accurate in circumstance, it is 
so in substance. This doctrine was so completely refuted by 
Roane, that if he can be answered, I surrender human reason as 
a vain and useless faculty, given to bewilder and not to guide 
us. And I mention this particular case as one only of several, 
because it gave occasion to that thorough examination of the 
constitutional limits between the General and State jurisdictions, 
which you have asked for. There were two other writers in 
the same paper, under the signatures ‘‘ Fletcher of Saltoun,”’ 
and ‘* Somers,’’ who, in a few essays, presented some very 
luminous and striking views of the question. And there was a 
particular paper which recapitulated all the cases in which it 
was thought the Federal Court had usurped on the State juris- 
dictions. “ * * Thesubject was taken up by our [ Virginia} 
Legislature of 1821-’22, and two drafts of remonstrances were 
prepared and discussed. As well as 1 remember, there was no 
difference of opinion as to the matter of right ; but there was as 
to the expediency of a remonstrance at that time, the general 
minds of the States being then under extraordinary excitement 
by the Missouri question ; and it was dropped on that considera- 
tion. But this case is not dead, it only sleepeth. The Indian 
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chief said he did not go to war for every petty injury by itself, 
but put it into his pouch, and when that was full he then made 
war. Thank heaven, we have provided a more peaceable and 
rational mode of redress. 

The party feelings of General Washington’s biographer 
[Marshall] to whom after his death the collection of [Wash- 
ington’s] papers was confided, have culled from it a composition 
as different from what General Washington would have offered, 
as was the candor of the two characters during the period of the 
war. The partiality of this pen is displayed in lavishments of 
praise on certain military characters, who had done nothing 
military, but who afterwards, and before he wrote, had become 
heroes in party, although not in wart; and in his reserve on the 
merits of others, who rendered signal services indeed, but did 
not earn his praise in apostatizing in peace from the republican 
principles for which they had fought in war. It shows itself 
too in the cold indifference with which a struggle for the most 
animating of human objects is narrated. No act of heroism ever 
kindles in the mind of this writer a single aspiration in favor of 
the holy cause which inspired the bosom, and nerved the arm of 
the patriot warrior. No gloomof events, no lowering of prospects 
ever excites a fear for the issue of a contest which was to change 
the condition of man over the civilized globe. The sufferings 
inflicted on endeavors to vindicate the rights of humanity are 
related with all the frigid insensibility with which a monk would 
have contemplated the victims of an auto da fé. Let no man 
believe that General Washington ever intended that his papers 
should be used for the suicide of the cause for which he had 
lived, and for which there never was a moment in which he 
would not have died. The abuse of these materials is chiefly, 
however, manifested in the history of the period immediately 
following the establishment of the present Constitution. * * * 
Were a reader of this period to form an idea of it from this 
history alone, he would suppose the Republican party (who 
were, in truth, endeavoring to keep the government within the 
line of the Constitution, and prevent it from being monarchized 
in practice) were a mere set of grumblers and disorganizers, 


1 Letter to Mr. Justice Johnson, Monticello, 1823. 
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satisfied with no government, without fixed principles if any, 
and like a British parliamentary opposition, gaping after loaves 
and fishes, and ready to change principles, as well as position, 
- at any time, with their adversaries. But a short review of facts 
omitted, or uncandidly stated in this history, will show that the 
contests of that day were contests of principle between the 
advotates of republican and those of kingly government, and 
that had not the former made the efforts they did, our govern- 
ment would have been, even at this early day, a very different 
thing from what the successful issue of those efforts have 
made it.} 

But it is not from this branch of government [the legislative ]} 
we have most reason to fear. Taxes and short elections will 
keep them right. The judiciary of the United States is the sub- 
tle corps of sappers and miners constantly working underground 
to undermine the foundations of our confederated fabric. They 
are construing our constitution from a co-ordination of a general 
and special government to a general and supreme one alone. 
This will lay all things at their feet, and they are too well versed 
in English law to forget the maxim: Boni judicis est ampliare 
jurisdictionem. We shall see if they are bold enough to take 
the daring strides their five lawyers have lately taken. If they 
do, then, with the editor of our book [Colonel Taylor’s ‘* Con- 
struction Construed’’ sent him by Mr. Ritchie], in his address 
to the public, I will say that ‘* against this every man should 
raise his voice,’’ and more, should uplift his arm. Who wrote 
this admirable address? Sound, luminous, strong, not a word 
too much, nor one which can be changed but for the worse. 
That pen should go on, lay bare those wounds of our Constitu- 
tion, expose these decisions seriatim, and arouse, as it is able, 
the attention of the nation to these bold speculators on its 
patience. Having found, from experience, that impeachment is 
an impracticable thing, a mere scarecrow, they consider them- 
selves secure for life; they skulk from responsibility to public 
opinion, the only remaining hold on them, under a practice first 
introduced into England by Lord Mansfield. An opinion is hud- 
dled up in conclave, perhaps by a majority of one, delivered as 


1 The Anas., 1818; Ford ed. of Jefferson's works, 155. 
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if unanimous, and with the silent acquiescence of lazy or timid 
associates, by a crafty chief judge, who sophisticates the law to 
his mind by the turn of his own reasoning. A judiciary law was 
once reported by the Attorney-General to Congress, requiring 
each judge to deliver his opinion seriatim and openly, and then 
give it in writing to the clerk to be entered in the record. A 
judiciary independent of a king or executive alone is a good 
thing; but independence of the will of the nation is a solecism, 
at least in a republican government.! ; 

It had long, however, been my opinion, and I have never 
shrunk from its expression (although I do not choose to put it 
into a newspaper, nor like Priam in Armor, offer myself its 
champion ), that the germ of dissolution of our Federal govern- 
ment is in the constitution of the Federal judiciary, an irrespon- 
sible body (for impeachment is scarcely a scarecrow), working 
like gravity by night and by day, gaining a little to day and a 
little to-morrow, and advancing its noiseless step like a thief, 
over the field of jurisdiction, until all shall be usurped from the 
States, and the government of all be consolidated into one. To 
this I am opposed; because, when all government, domestic and 
foreign, in little as in great things, shall be drawn to Washing- 
ton as the center of all power, it will render powerless the 
checks provided of one government on another, and will become 
as venial and oppressive as the government from which we sep- 
arated. It will be as in Europe where every man must be pike 
or gudgeon, hammer or anvil. Our functionaries and theirs are 
wares from the same workshop, made of the same materials and 
by the same hand. If the States look with apathy on this silent 
desvent of our government into the gulf which is to swallow all, we 
have only to weep over the human character formed uncontrol- 
lable but by a rod of iron; and the blasphemers of man, as in- 
capable of self-government, become his true historians.’ 

We already see the power, installed for life, responsible to no 
authority (for impeachment is not even a scarecrow), advancing 
with a noiseless and steady pace to the great object of con- 
solidation. The foundations are already deeply laid by their 


1 Letter to Thomas Ritchie, dated 2 Letter to C. Hammond, dated 
Monticello, Dec. 25, 1820. Monticello, August 18, 1821. 
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decisions, for the annihilation of constitutional State rights, and 
the removal of every check, every counterpoise, to the engulph- 
ing power of which themselves are to make a sovereign part. 
If ever this vast country is brought under a single government 
it will be one of the most extensive corruption, indifferent and 
incapable of a wholesome care over so wide a spread of surface. 
This will not be borne, and you will have to choose between 
reformation and revolution. If I know the spirit of this coun- 
try, the one or the other is inevitable. Before the canker is 
become inveterate, before its venom has reached so much of the 
body politic as to get beyond control, remedy should be applied. 

Let the future appointment of judges be for four or six years, 
and renewable by the President and Senate. This will bring 
their conduct, at regular periods, under revision and probation, 
and may keep them in equipoise between the ‘general and special 
governments. We have erred in this point, by copying England, 
where certainly it is a good thing to have the judges independ- 
ent of the King. But we have omitted to copy their caution 
also, which makes a judge removable on the address of both leg- 
islative houses. That there should be public functionaries inde- 


pendent of the nation, whatever may be their demerit, is a 
solecism in a Republic, of the first order of absurdity and incon- 
sistency.! 


1 Letter to William T. Barry, dated Monticello, July 2, 1822. 
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NOTES. 


An INTERNATIONAL AWARD OBTAINED THROUGH FRAUD. — The 
annual message of the President to Congress contains this brief state- 
ment: — 

Pursuant to the declaration of the Supreme Court that the awards of the 
late joint commission in the La Abra and Weil claims were obtained through 


fraud, the sum awarded in the first case, $403,030.08, has been returned to 
Mexico, and the amount of the Weil award: will be returned in like manner. 


Doctcrs AND LAwYERS THE Worst Witnesses. — The late Justice 
Smythe, of the Supreme Court of New York, sitting at trial term, re- 
cently delivered himself of the following obiter dictum, in the truth of 
which lawyers will generally concur: — 

I cannot understand why it is that doctors are about the worst witnesses 
I know of. They are really the very worst witnesses I have ever met, with one 
exception, and the exception is the lawyer. Doctors and lawyers are very bad 
witnesses. They don’t seem to know how to give a direct answer to a simple 
question. 


Wuat DocuMENTS ARE PRIVILEGED FROM PRODUCTION In CouRT. — 
According to the Law Times (London), at the recent Bar examination, 
one of the questions ran thus: ‘*‘ What classes of documents are priv- 
ileged from production (a) before or (6) at the trial? In what way 
must the party in possession of such documents claim the privilege ?’’ 
To this, one of the candidates, apparently mixing up the question of 
privilege with the rules as to proof by secondary evidence, gave the 
delightful answer : ‘‘ Decuments which are too heavy to bring into court, 
such as tombstones, etc.’’ ! 


Lorp MaAnsFIELD ON WitcHcraFt. — It is told of Lord Mansfield 
that while holding court on circuit, a poor woman was brought before 
him charged with witchcraft. Witnesses testified that they had seen 
her walk in the air, feet upward and head downward. When all the 
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evidence had been introduced, Mansfield, with the utmost gravity, de- 
livered the following opinion: ‘*I do not doubt that this woman has 
walked in the air with her feet upward, since you have all seen it; but 
she has the honor to be born in England, as well as you and I, and 
consequently cannot be judged but by the laws of the country nor pun- 
ished but in proportion as she has violated them. Now-I know not one 
law which forbids walking in the air with feet upward. We have all a 
right to do it with impunity. I see no reason, therefore, for this pros- 
ecution, and this poor woman may return home when she pleases.’’ — 
Law Times (London). 


Doc-Frencu. — Some of the old law French was so far anglicized as 
to resemble what school-boys call ‘‘ Dog-Latin.’’ For instance, in 
Fletewood’s ‘* Elenchus,’’ of Part XI. of the Year Books, among such 
puzzlers as 

Copie de un fait mre ne ferra grat, 
—which is certainly both technical and Frenchy, — occur occasional 
lines like this: —- 


Butcher punished pur vendition de mesel porke. 


‘* Measly pork’’ is very thinly disguised in this dress. — Leg. Bib 
N. 8. 


Tue Fate or A LAwyerR Wuo Gives up His Practice For PouiticaL 
Honors. — The New York Sun says: — 


Friends of former Gov. James E. Campbell of Ohio, have been greatly shocked 
to learn of his recent misfortunes. A few years ago he was one of the leading 
Democratic politicians of the country and at one time was a strong possibility 
for the party nomination for President. Soon after the expiration of his term 
as Governor of Ohio, he came to this city and opened a law office. He had 
lost money in politics and had lost most of his law practice. He has not been 
successful in this city, and several times undertook to promote industrial enter- 
prises in connection with his law business. Some time ago he had a long 
attack of illness, his business was ruined and he has since been in straightened 
circumstances. A close personal friend says that the former Governor has at 
times been reduced to the necessity of walking up and down town to and from 
his office to save car fare. He has no expensive habits and has lived in a most 
economical fashion in a brave struggle to make a new start in life. His 
friends say he has been uncomplaining, and few of his associates have known 
of his financial difficulties. 


The Sun also alludes to the case of another governor of Ohio, and 
Secretary of the Treasury of the United States, Charles Foster, who 
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founded a prosperous town in Ohio which bears his name, but whose 
fortune is now swept away, and who is in New York trying to promote 
enterprises that may enable him to regain a portion of what he has 
lost. It also alludes to Governor Bishop, of the same State, once as 
prominent in its politics as Campbell or Foster, but who has been for 
several years a traveling salesman for a Cincinnati firm. 


THE PRESIDENT AND THE PHILippines. — The President in his annual 
message deals at very considerable length with the situation in the Phil- 
ippine Islands, and concludes with these generous recommendations: — 


Later reports from the commission show yet more encouraging advance 
toward insuring the benefits of liberty and good government to the Filipinos, 
in the interest of humanity and with the aim of building up an enduring, self- 
supporting and self-administering community in those far Eastern seas. I 
would impress upon the Congress that whatever legislation may be enacted in 
respect to the Philippine Islands should be along these generous lines. The 
fortune of war has thrown upon this nation an unsought trust which should be 
unselfishly discharged, and devolved upon this government amoral as well as 
material responsibility toward these millions whom we have freed from an 
oppressive yoke. 

I have on another occasion called the Filpinos “‘ the wards of the nation.’ 
Our obligation as guardian was not lightly assumed; it must not be otherwise 
than honestly fulfilled, aiming first of all to benefit those who have come under 
our fostering care. It is our duty so to treat them that our flag may be no less 
beloved in the mountains of Luzon and the fertile zones of Mindanao and 
Negros than it is at home, that there as here it shall be the revered symbol of 
liberty, enlightenment and progress in every avenue of development. 

The Filipinos are a race quick to learn and to profit by knowledge. He 
would be rash who, with the teachings of contemporaneous history in view, 
would fix a limit to the degree of culture and advancement yet within the 
reach of these people, if our duty toward them be faithfully performed. 


Harts Orr To Japan. — In his annual message to Congress the Presi- 
dent says: — 


The closing year has witnessed a decided strengthening of Japan’s relations 
to other States. The development of her independent judicial and administra- 
tive functions under the treaties which took effect July 17, 1899, has proceeded 
without international friction, showing the competence of the Japanese to hold 
a foremost place among modern peoples. : 

In the treatment of the difficult Chinese problems Japan has acted in har- 
monious concert with the other Powers, and her generous co-operation materi- 
ally aided in the joint relief of the beleaguered legations in Pekin and in 
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bringing about an understanding preliminary to a settlement of the issues 
between the Powers and Caina. Japan’s declarations in favor of the in eg- 
rity of the Chinese Empire and the conservation of open world trade therewith 
_ have been frank and positive. As a factor for promoting the general inoter- 
ests of peace, order, and fair commerce in the Far East the influence of 
Japan can hardly be overestimated. 


The valuable aid and kindly courtesies extended by the Japanese Govern- 
ment and naval officers to the hattleship Oregon are gratefully appreciated. 


The President could not well have said without offending the other 
powers, what, no doubt, he would like to have said, that the behavior 
of the Japanese in the concert of the allied powers to relieve their 
ministers at Pekin, was the most creditable of all. In the first place, 
the Japanese troops came upon the ground in a better state of equip- 
ment, with a better commissariat, and in every way better prepared for 
the expedition than any of the other allies. In the second place, the 
little Japs were soldiers, every inch, from scalp to toe-nail. Their dis- 
cipline was superb. The qualities exhibited by their commanding gen- 
eral and other officers, were of the first order; and in the fight the 
little brown men took the lead, and carried off the palm. Let us be 
frank by saying that they weathered the hardships of the campaign the 
best, and did decidedly the best fighting of any of the allies; and, what 
is more to their credit, did less looting than any. 


Ex-Presipent Harrison Announces His View rat THE Constitu- 
TION FoLLtows THE Frac. —On the 13th of December, ex-President 
Benjamin Harrison delivered an address under the auspices of the Lec- 
ture Association of the University of Michigan, at Ann Harbor, before 
a very large audienve. He did not question our sovereign right to the 
Philippines. That these islands were a part of the United States, even 
if, at the time of the cession, the inhabitants of them were yet in a 
state of revolt against Spain, no National Board of Arbitration would 
question. The important, question was whether the people that had 
lately come under the control of the United States were citizens or sub- 
jects. They must either be citizens, subjects, or aliens. Upon this 
question the Constitution must afford the final test: a treaty must be 
in accordance with the provisions of the Constitution, no less than the 
statutory law. He admitted that the president and Congress would 
have the right to establish the status of the people of Puerto Rico and 
the Philippines, if the Constitution did not settle their status; but if 
the Constitution says that they are citizens, then no one has the right 
to declare them otherwise, treaty or no treaty. He declared that the 
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Constitution applies alike to the States and Territories. He ridiculed 
the argument that has been advanced, to the effect that only the direct 
prohibitions of.the Constitution are obligatory on the government of 
the United States, and contended that powers affirmatively granted are 
just as obligatory. If a part of the powers granted by the Constitution 
are carried out with regard to Puerto Rico and the Philippines, then, he 
argued, all must be fulfilled. He read that section of the Constitution 
which provides that all taxes, duties and imposts must be uniform in 
the United States, and said that this is equivalent to saying that all 
duties and taxes must not be unequal. He declared that one of two 
positions must be taken: one, that Congress, the Executive, and the 
Jndiciary, were all created by the Constitution as the governing agen- 
cies of the United States; that their powers are defined and limited by 
the Constitution, and that every right, including that of uniform tax- 
ation, is guaranteed within the widest limits of national sovereignty. 
The other alternative was decribed as applying the Constitution to the 
States, and to the people of the States alone, giving Congress the right 
to acquire territory not authorized by the Constitution, and putting 
Congress under no restraint except such as interest and benevolence 
impose. This latter view, he declared to be shocking. It was not 
enough to offer these people the consolation that a nation of 
free Americans could be trusted to deal benevolently with them. The 
tea tax was not oppressive to the fathers of this country, but it was 
objected to on the ground that there was no right to levy it. Arguing 
on the assumption that Congress could go outside of the Constitution 
in the government of the annexed islands, Gen. Harrison said that 
Congress could make laws for Puerto Rico that would suspend the writ 
of habeas corpus; declare the writ of attainder against any one expos- 
ing the Spanish flag ; declare that a disrespect of Congress by a Puerto 
Rican shall be treason; make the Presbyterian Church the established 
church of Puerto Rico; establish a censor and forbid public meetings ; 
prohibit the carrying of arms by its inhabitants ; put garrisons in private 
houses ; confer the right to search without warrant; try inhabitants of 
that island for capital offenses without indictment, and put them twice 
in jeopardy for the same offense; try them in secret and without wit- 
nesses or jury ; deny to them the right to demand trial by jury ; and make 
Federal taxes and tariff fifteen per cent higher at Ponce than at New 
York. The man who has to rely upon benevolence for his laws, is a 
slave. He did not like to believe that the framers of the Constitution 
were careful only of their own liberties. It was his opinion that they 
took the broad view that the right to liberty was God-given, and it was 
left to a baser generation to limit this right to white men. Amorg 
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other things, he wanted to know if there was to be one law of treason 
for the States, and another for tbe Territories; one tariff law for the 
States, and another for the Territories. He declared that it was a 
mockery to raise the flag in Puerto Rico while the governor stood under it 
and read a proclamation, the effect of which was that the island is outside 
the Constitution, and under the absolute control of Congress. He seems 
to have forgotten to allude to the fact that the Puerto Rican law enacted 
by the last Congress, while placing Puerto Rico outside the Constitu- 
tion, requires the officials of that island to take an oath to support it. 
He did say that the conditions established by law with reference to 
Puerto Rico had been created contrary to liberty, and for merely profit ; 
he had been told that the Puerto Rican tariff law had been passed to 
protect Beat-Sugar interests. He hoped that God would forbid the day 
when, in the American mind, man as a consumer would cease to be re- 
garded as a man, the creature of God, endowed with inalienable rights. 
A government of absolute power was a terrible thing, and under the 
Constitution an impossible thing. General Harrison became finely sar- 
castic when disposing of the theological snivel with reference to the bur 
den which had been imposed upon this country with respect to the 
Philippines. We are indeed carrying ‘‘ the white man’s burden ;’’ but 
he had noticed that this meant to carry the black man’s gold. 

The views of Gen. Harrison are, in a general way, those which the 
American Law Review has advanced all along. Ever since the Cir- 
cuit Court of the United States for the District of California, in the 
celebrated opinion delivered by Mr. Circuit Judge Morrow, announced 
that the Territory of Alaska could be governed by Congress outside the 
Constitution, our position has been the simple one that the Constitution 
follows the flag; that, while the United States can acquire territory 
anywhere on the face of the globe and hold it, as a mere incident of 
sovereignty, yet Congress cannot govern that territory outside the Con- 
stitution, — cannot enact any valid law denying to its people the rights 
guaranteed to the people of the United States by thatinstrument. And, 
adding just one line upon the moral or political side of the question, we 
say that it would be an immeasurable shame if Congress should attempt 
to do so. 

We add that the questions here considered are, on the day of 
this writing, being argued before the Supreme Court of the United 
States in two cases, one relating to Puerto Rico and the other to the 
Philippines. While we entertain the views of the question above stated, 


our further view is that it is a political question, and one which cannot 


be settled so as to conclude the other departments of the government, 
by the judicial department. We assert that, on political questions, 
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the American people, speaking through the political departments of 
their government,— the Congress and the President in the enactment of 
laws ; the President in executing them ; and the President and the Senate 
in making treaties,— are the supreme interpreters of the Constitution. 
We add that the American people are not going to be stayed in their 
march toward power and greatness by any judicial decision upon the 
question of the meaning of men who made and framed a Constitution for 
the government of thirteen States, having a population of three million, 
who did not and could not foresee the conditions of our,age, who conse- 
quently said nothing whatever upon the subject, and who have been 
dead a hundred years. The dead cannot thus, by their utter silence, 
legislate for the living throughout the changes of all time: 


Proposition TO ConreR Upon THE Courts JURISDICTION 
1n INTERNATIONAL Cases. — In his annual message the President thus 
alludes to the lynching at Tallulah, in Louisiana, of five Italian subjects, 
and the failure of the State authorities to do anything toward the pun- 
ishment of the criminals: -- 


In my last message I referred at considerable length to the lynching of five 
Italians at Tallulah. Notwithstanding the efforts of the Federal government, 
the production of evidence tending to inculpate the authors of this grievous 
offense against our civilization, and the repeated inquests set on foot by 
the authorities of the State of Louisiaua, no punishments have followed. 
Successive grand juries have failed to indict. The representations of the 
Italian government in the face of this miscarriage have been most temperate 
and just. 

Setting the principle at issue high above all consideration of merely 
pecuniary indemnification, such as this government made in the three pre- 
vious cases, Italy has solemnly invoked the pledges of existing treaty and 
asked tbat the justice to which she is entitled shall be meted in regard to 
her unfortunate countrymen in our territory with the same full measure she 
herself would give to any American were his reciprocal treaty rights con- 
temned. 

I renew the urgent recommendations I made last year that the Congress 
appropriately confer upon the Federal courts jurisdiction in this class of in- 
ternational cases where the ultimate responsibility of the Federal govern- 
ment may be involved, and I invite action upon the bills to accomplish this 
which were introduced in the Senate and House. It is incumbent upon us 
to remedy the statutory omission which has led, and may again lead, to 
such untoward results. I have pointed out the necessity and the precedent 
for legislation of this character. Its enactment is a simple measure of pre- 
visory justice toward the nations with which we as a sovereign equal make 
treaties requiring reciprocal observance. 

While the Italian government naturally regards such action as the primary 
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and, indeed, the most essential element in the disposal of the Tallulah inci- 
dent, I advise that, in accordance with precedent, and in view of the im- 
probability of that particular case being reached by the bill now pending, 
Congress make gracious provision for indemnity to the Italian sufferers in the 
same form and proportion as heretofore. 


It will possibly be recalled that the question of the propriety of 
conferring this jurisdiction upon courts of the United States was once 
debated in the American Bar Association, and that the vote showed 
a majority opinion against it. The constitutionality of such a meas- 
ure will, of course, be contested. The fact that the United States, 
in its aggregate political capacity, must answer before the tribunal of 
International Law and under the obligations imposed by that law, 
to the King of Italy, for crimes of this character, including the lynch- 
ing of the Italian subjects in New Orleans a few years ago, while the 
punishment of the criminals is remitted to the State authorities, illus- 
trates a singular weakness in our system of government. The General 
Government, which must answer to the foreign government for crimes 
of this kind, ought to have the power of punishing those who commit 
them. The recommendation of the President that Congress ‘‘ make 
gracious provision for indemnity to the Italian sufferers,’’ is regrettable. 
The indemnity ought to be made as a matter of right, under a settled 
rule of International Law, founded on the morality of nations, a strict 
compliance with which we exact from other nations, and consequently 
ought to concede to them. 


Tue Cusan ConstiTuTionaL Convention. —On the 25th of July, 
1900, the President directed a call to be issued for an election in Cuba 
for members of a Constitutional Convention, to frame a Constitution 
as a basis for an independent government in that island. Thereupon 


the Military Governor of the island issued the following instruc- 
tions: — 


Whereas, the Congress of the United States by its joint resolution of April 
20, 1898, declared : — 


‘‘That the people of the island of Cuba are, and of right ought to be, free 
and independent. 

“That the United States hereby disclaims any disposition or intention to 
exercise sovereignty, jurisdiction, or control over said island except for the 
pacification thereof, and assert its determination, when that is accomplished, 
to leave the government and control of the island to its people.” 

‘“« And whereas, The people of Cuba have established municipal governments, 
deriving their authority from the suffrages of the people given under just and 
equal laws, and are now ready, in like manner, to proceed to the establish- 
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ment of a general government which shall assume and exercise sovereignty, 
jurisdiction and control over the island. 

Therefore, it is ordered that a general election be held in the island of Cuba 
on the third Saturday of September, in the year 1900, to elect delegates to a 
convention to meet in the city of Havana at 12 o’clock noon on the first Monday 
of November, in the year 1900, to frame and adopt a Constitution for the peo- 
ple of Cuba and as a part thereof te provide for and agree with the Government 
of the United States upon the relations to exist between that Government and 
the Government of Cuba, and to provide for the election by the people of 
officers under such Constitution and the transfer of government to the officers 
so elected. . 4 

The election will be held in the several voting precincts of the island 
under, and pursuant to, the provisions of the electoral law of April 18, 1900, 
and the amendments thereof. 


The election was held on the 15th of September, and the convention 
assembled on the 5th of November, 1900, anti, atthe time of this writ- 
ing, is in session. In calling the convention to order, General Wood, 
the Military Governor of Cuba, delivered the following address: — 


As Military Governor of the island, representing the President of the 
United States, I call this convention to order. 

“It will be your duty, first, to frame and adopt a Constitution for Cuba, 
and when that has been done to formulate what in your opinion ought to be 
the relations between Cuba and the United States. 

The Constitution must be adequate to secure a stable, orderly and free 
government. 

When you have formulated the relations which in your opiniun ought to 
exist between Cuba and the United States the Government of the United States 
will doubtless take such action on its part as shall lead to a final and authori- 
tative agreement between the people of the two countries to the promotion of 
their common interests. 

All friends of Cuba will follow your deliberations with the deepest inter- 
est, earnestly desiring that you shall reach just conclusions, and that by the 
dignity, individual self-restraint, and wise conservatism which shall charac- 
terize your proceedings the capacity of the Cuban people for representative 
government may be signally illustrated. 

The fundamental distinction between true representative government and 
dictatorship is that in the former every representative of the people, in what- 
ever office, confines himself strictly within the limits of his defined powers. 
Without such restraint there can be no free constitutional government. 

Under the order pursuant to which you have been elected and convened 
you have no duty and no authority to take part in the present government of 
the island. Your powers are strictly limited by the terms of that order. 

When the convention concludes its labors I will transmit to the Congress 
the Constitution as framed by the convention for its consideration and for such 
action as it may deem advisable. 


The convention organized, and divided itself into sections, for the 
purpose of studying the different subjects which might be embraced 


NOTES. 87 


in the Constitution which they were convened to frame. The first step 
was to reject the Federal system, and to provide for one homogeneous 
government for the island. The sentiment of the delegates appears to 
be unanimous in favor of the absolute independence of theisland. In- 
deed, some of them were greatly offended at that portion of the procla- 
mation of the Military Governor, under which, in addition to framing a 
Constitution, the convention was require’ ‘‘ as a part thereof, to pro- 
vide for and agree with the Government of the United States upon the 
relations to exist between that Government and the Government of 
Cuba.’’ The Cubans want absolute government for themselves, under 
their own flag, and with their own diplomatic representatives at other 
governments. The United States gave and is to give them this, through 
the victory of Dewey at Manilla, of Sampson and of Shafter at Santiago, 
and through an expenditure, including pensions, of not less than 
$300,000,000, to say nothing of the loss of thousands of American lives 
from Spanish bullets and wasting tropical fevers; in return for which 
the people of the United States are to get gratitude consisting of hisses 
and curses, pronounced in the Spanish language. The most fertile and 
beautiful island, the Queen of the Antilles, nearly one-half of whose 
population consists of negroes, is to be turned over to such governments 
as existed in Mexico prior to the reign of Diaz; such as still exist 
in Central, and in portions of South America; or worse, such as exist 
in Hayti and San Domingo. In the meantime, the ancient San Dom‘n- 
gan patriot, Maximo Gomez, only 75 years old, has more than once 
announced bimself as ready to ‘‘ draw his sword’’ again for Cuban 
independence, which can only mean to draw his sword against the peo- 
ple of the United States, the liberators of Cuba; which drawing of his 
sword will consist in taking to the jungles and carrying on a guerrilla 
warfare, but the next time not against barbed wire fences. Other 
patriots are preparing to follow his example in case the pretensions of 
the Cuban politicians are dissented from by the United States. In the 
meantime, the people of the United States are looking around to find a 
mechanical engineer that can invent and construct a kicking machine, 
large enough and powerful enough for their accommodation; for they 
now realize that in our political history no more asinine public act was 
committed than the passage of the joint resolution of Congress of April 
20, 1898, inspired and manipulated by a weak Administration, which 
disclaimed, on the part of the United States, ‘‘ any disposition or inten- 
tion to exercise sovereignty, jurisliction, or control over said island, 
except for the pacification thereof,’’ and which asserted its determina- 
tion, when that is accomplished, to leave the government and control 
of the island to its people. The Spanish War had not progressed far 
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before the American people got utterly sick of that resolution, and, on 
the one hand, made a rush upon poor Puerto Rico, and, on the other hand, 
throttled Spain and compelled her to yield up the Philippines — already 
ours — for the sum of $20,000,000. We were such asses that we threw 
away Cuba, that fertile island, 800 miles in length, lying but 80 miles from 
our coast, and instead of it, seized the little island of Puerto Rico, 
which looks like a potato on the map, and the far off group of the Phil- 
ippines, to subdue which we are maintaining in those countries an army 
of 60,000 men. America stulté egit. 


State OF THE Law aGainst ANARCHIST Conspiracies. — Tbe murder 
of the King of Italy by an anarchist, and the attempt to murder the 
Shah of Persia by another anarchist, and the investigations which have 
followed, have led to the conclusion that these crimes were the result 
of a propaganda of anarchy which has been going on for a long time 
in the United States, through the medium of a newspaper started by 
an alleged Italian count, called La Questione Sociale, published at 
Hoboken, N. J.; that there is a nest of Italian anarchists in that city 
and another in the city of New York; that the Hoboken nest or group 
belong to the class of anarchists who call themselves ‘‘ Anarchists 
of Deed;’’ that the Anarchists of Deed are mere murder societies, 
having for their purpose the destruction of the existing social order by 
the assassination of the chiefs of States. It seems that the Anar- 
archists of Deed first had their center of operations at Zurich, in Swit- 
zerland ; but Switzerland being asmall republic, found it necessary to 
comply, and with alacrity, with the demands of Continental Europe, and 
get rid of them. They then went to London, but it became too hot for 
them there, and it seems that they have attempted to make the United 
States the seat of their activity. This has led to an inquiry into the con- 
dition of the law in the United States, with regard to the punishment 
of those who, — to use the expression of the common law, — compass 
the death of a foreign sovereign. There is no Federal law applicable 
to the question. The law of New York applicable to the question is 
comprised in the following section of the penal code of that State: — 


Section 168 of the New York Penal Code: — 


‘If two or more persons conspire to commit a crime, each of them is guilty 
ofa misdemeanor. * * *” 


Section 171 of the New York Penal Code: — 
“No agreement, except to commit a felony on the person of another or to 
commit arson or burglary, amounts to a conspiracy unless some act besides 


NOTES. 89 


such agreement be done to effect the object thereof by one or more of the 
parties to such agreement.”’ 
Section 451 of the New York Penal Code: — 
‘s Whenever three or more persons (first) assemble with intent to commit 
any unlawful act by force; or (second) assemble with intent to carry out any 
purpose in such a manner as to disturb the public peace; or (third) being 
assembled, attempt or threaten any act tending toward a breach of the peace, 
or injury to person or property, or any unlawful act, such an assembly is 
unlawful, and every person participating in it by his presence, aid or instiga- 
tion is guilty of a misdemeanor.” 


The law of New Jersey on the same subject is comprised in the fol- 
lowing sections of the Crimes Act of that State: — 


Section 37 of the New Jersey Crimes Act of 1898, as amended by chapter 87 
of the Laws of 1899: — 

*‘ Any two or more persons who shall combine, unite, confederate, conspire 
or bind themselves by oath, covenant, agreement, or other alliance to commit 
anycrime * * * shall on conviction be deemed guilty of a conspiracy, and 
be liable to the same penalty as persons convicted of a misdemeanor.”’ 


Section 218, Crimes Act of 1898, provides that: — 


‘‘ Any person convicted of a misdemeanor shall be punished by a fine of not 


exceeding $1,000 or by imprisonment for any term not exceeding three years, 
or both.” 


From an examination of these statutes, the newspapers have reached 
the conclusion that for a group of anarchists in New York or in New 
Jersey to conspire to kill the chief of a foreign State, and to send out 
such of their members as have been appointed by sortition to do the 
deed, is only a misdemeanor, in case the deed is accomplished by the 
agents thus sent out. If this is the sound view, the same rule would 
seem to obtain in case the same persons, within the same States, were 
to conspire to kill the President of the United States, at his home in 
Ohio, or at his official residence in Washington. The newspapers over- 
look the view that, in such a case, all the conspirators are principals. 
Under the principles of the common law, all who aid and abet are 
guilty, not of a misdemeanor merely, but of the crime which is com- 
mitted in consequence of their aiding and abetting. This was de- 
termined in the anarchists’ case.' If that decision is sound—and we 
believe it is, — it is not at all necessary to the guilt of murder that all 
who conspired to commit the deed should have concurred in delivering 
the fatal blow. For example, all who conspired to murder Julius 
Caesar were, under the rules of the common law, guilty as principals, 


1 Spies v. People, 122 Ill. 1; s.c. 12 N. E. Rep. 865. See a description of 
this case in 21 Am. Law Rev. 988. : 
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although but three or four of them surrounding him were able to get 
their daggers into his body. 

But the difficulty which arises in this case relates to the law of place, 
the law of the country in which the crime was committed, which con- 
fessedly must determine the guilt or innocence of the authors of the 
crime. There is no difficulty with regard to Bresci: he was tried and 
is undergoing punishment according to theItalian law. But how about 
his co-conspirators, — that is to say, his co-murderers, in America? 
Under the theories of the common law, they are guilty as principals ; 
it does not seem necessary to their guilt that they should have been 
even in Italy on the murderous expedition at the time when it was com- 
mitted by one of their number. If a secret murder society, whose 
members are bound by secret oaths and obligations, the penalty for the 
infractions of which is death, secretly agrees to kill some person, and 
agrees beforehand to determine by a casting of lots what member or 
members of the society shall personally do the deed, and if the funds 
contributed by the members of the society are used to defray the costs 
of the expedition of the murder agents, and if these funds were con- 
tributed knowing that they were to be so used, — are not all the mem- 
bers of the society guilty as principals? And does it alter the principle 
that the person to be murdered was domiciled in a foreign country? 
Or that he was the sovereign of a foreign country? 

Ought not such persons, then, to be delivered to the justice of the 
King of Italy? We believe that all the treaties of extradition with 
foreign countries include the crime of murder. Ought not this to be 
regarded as murder, within the meaning of sucha treaty? It is true that 
itis not the practice of governments, in executing treaties of extradi- 
tion, to surrender persons accused of crime unless they are actually 
fugitives from the demanding countries. Does this apply to citizens of 
the demanding country who are shown to have come to our shores for 
the purpose of hatching a conspiracy to kill their own sovereign? It is 
not the practice of civilized governments to surrender their own citizens to 
the justice of foreign countries. Butif these people are subjects of the 
King of Italy, whose father they murdered, have we any interest in giving 
them shelter? Have we not every possible interest in getting rid of 
them? Who knows but their pistols or daggers may next be leveled at the 
President of the United States? Who knows but that they may already 
have resolved upon the death of the President, and that their secret 
agents are now upon his tracks? They ought to be regarded as pirates 
are regarded, hostes humani generis. If all of them could be collected 
in a bag like a nest of vipers and handed over to the government of 
Italy, it would be a relief to America and to mankind. 
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Haseas Corpus: Army Orricers not TO Osey Tuem Issuep 
py A Court OF THE UNITED States. — In the early days of the Republic, 
before the line of demarcation between the powers of the States and 
‘those of the General Government had been traced and settled, it was 
the practice of the State courts to issue writs of habeas corpus against 
the Federal authorities; and in one case James Kent, Chief Justice of 
the State of New York, sent an attachment for contempt against a 
general commanding the armies of the United States in the field, and 
on the threshold of actual war, for not obeying one of his writs; and 
he sent it without any preliminary order to show cause. This miserable 
business culminated in the State of Wisconsin, when writs of habeas 
corpus were issued by State judicatories against marshals of the United 
States, to take from their hands fugitive slaves which they were endeav- 
oring to return to their masters in the slave States, under the act of 
Congress known as the ‘‘ Fugitive Slave Act.’’ It will be recalled 
that this question finally came before the Supreme Court of the United 
States in the case of Ableman v. Booth,’ and the court put a stop to 
the practice, in a clear opinion written by Chief Justice Taney, the 
doctrine of which has stood without question from that day to this. 
But some of the ignorant State judges are still annoying the Federal 
military commanders, here and there, with their writs of habeas corpus, 
to release from military service minors alleged to have been enlisted 
without the consent of their parents or guardians. If this jurisdic- 
tion were tolerated, armies might be dissolved, even in the case of 
actual war, by the petty State judges. To prevent these annoyances 
and injuries to the military service, the War Department has issued the 
following amended regulation, and promulgated it to military com- 
manders: — 


Should a writ of habeas corpus issued by a State court or judge be served 
upon an army officer, commanding him to produce an enlisted man or general 
prisoner and show cause for his detention, the officer will decline to produce in 
court the body of the prisoner named in the writ, but will make respectful 
return in writing to the effect that the man is a duly enlisted soldier of the 
United States or American prisoner under sentence of court-martial, as the 
case may be, and that the Supreme Court of the United States has decided 
that a magistrate or court of a State has no jurisdiction in such a case. 

A writ of habeas corpus issued by a United States court or judge will be 
promptly obeyed. The person alleged to be illegally restrained of his liberty 
will be taken before the court from which the writ has issued and a retura 
made setting forth the reasons for his restraint. The officer upon whom such 
a writ is served wiil at once report by telegraph the fact of such service direct 
to the adjutant-general of the army and to the commanding general of the 
department. 

1 21 How. (U. S.) 506. 
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The general order, in referring to offenses committed by minors who 
have enlisted in the army, says: — 


Under the custom of the service the parents or guardian of a minor who 
enlists without their consent can obtain his discharge upon application to the 
Secretary of War, prior to the commission of a military offense; but when the 
minor has committed a military offense the interests of the public in the 
administration of justice are paramount to the right of the parent, and requires 
that the soldier shall abide the consequences of his offense before the right to 
his discharge be passed upon. The soldier should not be allowed to escape 
punishment for his offense, even though his parents assert their right to his 
services. A minor in civil life is liable to punishment for a crime or misde- 
meanor, even though his confincment may interfere with the rights of his 
parents. 


Tue Hatt or Fame. — We do not know on what principle the One 
Hundred Immortals, whose names are to ornament the Hall of Fame, 
connected with the University of New York, are to be selected; nor 
on what principle other equally and more famous Americans are to be 
left out. At the time of this writing only thirty of the One Hundred 
Immortals have been designated and canonized ; and the cry is going up 
from all quarters, ‘‘ spike that cannon.’’ No one will object to the 
three names of Washington, Grant and Lincoln; nor, among jurists, 
to the three names of Marshall, Kent and Story. But when it comes 
to statesmen, one is tempted to inquire upon what principle of selection 
Thomas Jefferson is in, and Alexander Hamilton out? The answer is 
that Alexander Hamilton was not eligible, because he was not born 
within the territories included in the United States. The reply to this 
is that if this is so, there is no sense or propriety in the rule of eligi- 
bility. Born in a British Colony, in one of the West India Islands, he 
was, under the Constitution, eligible to the office of President of the 
United States, which office he might have achieved, for he was still a 
young man, when the pistol of Burr killed him at Weehawken. One is 
further tempted to inquire why Robert E. Lee is put in, and Andrew 
Jackson left out? Jackson was the most heroic figure in all our military 
history. In the course of his upward career he resigned seven great 
offices, a fact which can be ascribed to no other American. Let us 
recall them: First Representative from the State of Tennessee in the 
Congress of the United States; Senator from the State of Tennessee in 
Congress ; Judge of the Superior Court (then the highest court) of Ten- 
nessee ; Major-General of the Tennessee militia; Major-General in the 
army of the United States; Governor of Florida; and, for the second 
time, Senator of the United States. All of these great offices, except 
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that of Major-General of the Tennessee militia, were resigned with the 
mere purpose of retiring to his plantation, — retiring, as was said of 
Washington, ‘‘ to the shades of a private life.’’ The office of Major- 
General of Tennessee militia alone was resigned to accept what may be 
termed promotion, — to accept the office of Major-General in the army 
of the United States, vacated by the resignation of William Henry 
Harrison. This self-denying man,-whose end was at all times the good 
of his country, regardless of himself, found that country, when made 
a Major-General in its army, sunk in the depths of humiliation and 
shame, and he lifted it up and placed it on the heights of glory and re- 
nown. Robert E. Lee wasa great general, and a great man, and a man 
of lofty character. He is properly in the Hall of Fame, if we are to 
applaud merely intellectual greatness and to leave out of view the ob- 
ject for the attainment of which that intellectual power was expended. 
He was technically a deserter from the old army of the United States, 
having quit his post before his resignation had been accepted, to 
take command of the militia of Virginia, which was being mobilized 
for operations against the United States; but in a time of such 
trouble as that was, no one will feel disposed to strain over a 
technicality. There are no hard-and-fast lines in mere political 
action. The South inherited slavery; it was their norm, and it 
was not unnatural that, under the circumstances, they should act 
as they did. Nor was it unnatural that, after the hard mental struggle 
through which he went, Lee should cast his lot with his own people. 
But it cannot escape attention that if General Lee’s efforts had suc- 
ceeded, we should have to-day two countries: eleven States would have 
been lopped off from the Union, and there would have been a line 
of fortifications along the Mason’s and Dixon’s line, and down the Ohio 
river, and indefinitely toward the West. The great victories of peace 
which we have since achieved could never have been our lot. The 
Spanish war could not have been fought. Dewey’s victory in 
Cavité Bay would never have been written in history. The total 
destruction of the Spanish fleet at Santiago would never have been 
achieved. But if we leave out of view these considerations, why 
should Robert E. Lee be in, and that other noble Virginian, George 
H. Thomas, be left out? The American people will never know how 
much the salvation of the Union was due to the ‘‘ Rock of Chicka- 
mauga.’’ He achieved one of the first successes for the Union armies 
at Mill Springs, and one of the last at Nashville. Why should that 
steadfast, patient, quiet man, who remained with his flag when all 
his relatives and early associates were on the other side, and who, 
when holding back the wild waves of the combined Confederate army 
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at Chickamauga, rode up and down the fiery lines as Wellington did at 
Waterloo, uttering such unstudied expressions as this: ‘‘ This is a hot 
place, but there is a hotter place yet for men that do not do their duty.”’ 
Contrasting this hero and Union-saver with other men who are in the 
Hall of Fame, let us inquire why should Henry Ward Beecher be put in, 
who was merely an eloquent preacher, and George H. Thomas, the 
soldier, and Samuel F. Miller, the jurist, be left out? But, if you are 
going to have a certain number of preachers in, why should Henry 
Ward Beecher be in, and Whitefield, the great founder of Methodism 
in this country, be left out? Why, ob, why, should Jonathan Edwards 
be put in, and Cotton Mather, with his elongated sermons, coming 
down to the ‘‘ nineteenthly,”’ be left out? How fragrant is the mem- 
ory of the ‘‘ nineteenthly,’’ especially if it is always the last paragraph 
in asermon! And then where is Miles Standish, the Puritan captain, 
with his boots of Cordovan leather? And where is Captain John Smith? 

And are the great Indian chiefs to be forgotten? Is there to be no 
niche for Powhatan, which our modern school teachers are teaching 
the children to pronounce Po-hat-6n, — enough to make the old war- 
rior turn over in his grave and reachout for his tomahawk? And 
how about Red Jacket, who had so much “ pride in his martial troph- 
ies and his scars,’’ and who had the good sense to ‘‘ hate missionaries 
and cold water?’’ And where, too, is Logan; is there none left to 
mourn him, no, not one? Not even the committee of notables who 
are selecting the names for the Hall of Fame? And shall we pre- 
termit Tecumseh, who roused the Indians from the Great Lakes to the 
Gulf, under British instigation, and filled all our frontier settlements 
with fire and massacre? And William Henry Harrison, who defeated 
him at the battle of Tippecanoe? And then there was Pontiac, who 
got up a considerable corspiracy among the Indians against the whites 
once upon a time, why should he be left out? His aim and struggle 
were for the good of his race, though his standpoint may have been 
wrong. We have a town in Michigan named for him. Is he too bad 
to go into the Hall of Fame? He stood by his people, as Robert E. 
Lee did. And there have been other great Indian warriors, some of 
whose names have been perpetuated at least upon our maps, such as 
Blackhawk, Osceola, Billy Bowlegs, Geronimo, Captain Jack, King 
Phillip, Sitting Bull, Crow Dog, Red Cloud, Hole-in-the-Day, Man- 
afraid-of-his- Horse, Heap-of-Bears, and Bear-Runs-Over-a-Man. 

Then are there to be no ladies in the Hall of Fame, and if not, why not? 
Why not have Pocahontas there? Her picture is already in a Hall of 
Fame, far greater than this is or ever can be, — in the Capitol at Wash- 
ington, in a celebrated painting representing her Christian baptism. Is 


NOTES, 95 


a Hall of Fame which includes the name of George Washington com- 
plete which omits the name of Martha Washington? In short, 
the Hall of Fame seems to be about like the best forty law books 
- gelected by the late Prof. Dwight, about a dozen of which would 
be recognized by ordinarily well-read members of the legal profession. 
But those who are left out of the Hall of Fame, ‘if they may, unbod- 
ied, choose a sanctuary ’’ where they can look down upon the doings of 
us mortals, may console themselves with the reflection that if those who 
are put in the said Hall are distinguished, those that are left out are 
not extinguished. But if they be extinguished by not being included 
among the One Hundred Immortals, they may soothe themselves with 
the lines of Bryon: 


*« And be the Spartan’s epitaph on me, 
Sparta hath many a worthier son than he.”’ 


Tue Late Freperic Octavious Crump, Q. C.— It is possibly not 
too late to say a word concerning this learned gentleman, who died on 
Easter Sunday of last year, at the age of fifty-nine. He was for more 
than thirty years editor of the Law Times (London), — certainly the 


foremost legal publication in England. His editorials were forceful, 
trenchant and courageous. He did not hesitate to speak out what he 
thought about judges, their opinions and their conduct. He was re- 
garded as a ‘‘ law reformer.’’ In England this seems to be, in a cer- 
tain sense, a stigma, — at least, where the reformer is not successful, 
or where he is not successful until after his death, as was the case with 
Bentham. It was said of Mr. Crump that he was “ the trepid vin- 
dicator of right, and the upholder of the liberties of the legal pro- 
fession, with a high-minded independence which led him to sacrifice an 
assured prospect of the very highest preferment.’’ If this statement is 
true, it is a disgrace to England. 

In an obituary of him in the Law Times, his sub-editor, Mr. Basil 
Crump, pays the following tribute to his exalted character: — 


Where ninety-nine men out of a hundred would have faltered from motives 
of self-interest, he never hesitated for a moment, although he well knew that 
such a course would eventually kill his practice and all chance of promotion. 
How often it has come to my ears that solicitors hesitated to brief Crump 
because ‘‘he criticises the judges, you know; we want a man who stands well 
with the judges.’’ Often, too, have I seen both solicitor and junior wince 
when, in consultation, he has frankly advised the client to adopt the shortest 
and cheapest course. 
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He was the author of several works on the law, the chief of which 
is said to have been his ‘‘ Code of the Law of Marine Insurance.”’ 
He was a cyclist, sportsman, and a mountain climber. His modes of 
recreation were on his wheel along the English country lanes, with his 
gun on the grouse moors of Scotland, and with his alpenstock climbing 
the mountains of Switzerland. Had he taken bis exercise regularly, 
instead of spasmodically, he would have lived longer. Although he 
died of fatty degeneration of the heart, the immediate cause of his 
death was a ‘‘ violent ride on his wheel, followed by a cold and a con- 
gestion which his heart had not the strength to surmount.” 

The following ‘‘ In Memoriam,’’ signed with the initials ‘‘ N. W. S.,”’ 
appeared in the Law Times after his death: — 


Still is the Court, the chambers bare 
Speak little of the hurried days. 

’Tis meet to think who once was there, 
And turn awhile to prayer and praise. 


The Court is up, and Easter o’er. 
Sad is the message of the Spring, 
For one clear voice speaks now no more, 
Nor greets the primrose blossoming. 


Great boldness now of speech is gone, 
An upright and a fearless friend; 

Ripe promise of a life we mourn 
That sank before a storied end. 


And many others must be sad 
Where Themis paths her stately way, 
For still’s a heart that beat for all, 
And chill that hand in death’s decay. 


Now we recall the throngéd scene, 

The listening Court and words that thrill; 
Faded that once famiiiar mien — 

When duty’s done let all be still. 


The foughten cause, the text-book writ, 
Piead ’gainst oblivion for his name; 
Where oft he rose his brothers sit, 
And oft will linger o’er his fame. 


We hope that legal journalism in England is not characterized by the 
kitchen policy, which might be inferred from the fact that the other 
principal weekly legal journal in that country, the Law Journal, alluded 
briefly in its editorial columns to the death of Mr. Crump, without 
even so much as mentioning the fact of his editorial management of 
the Law Times. 


YUM 


NOTES. 97 


Turninc Down JupGeEs AT THE Dictation oF ‘‘ DELE- 
cates.’’—A correspondent of the New York Sun wrote from Denver 
before the election as follows: — 


' The last legislature of Colorado passed an eight-hour law that is said to have 
been the most radical measure ever enacted in this country. Its provisions 
were a flagrant violation of the constitutional right of contract. The railroad 
companies contested the law and a test case went to the Supreme Court of the 
State. That court was composed of one Populist, one Democrat and one Re- 
publican judge. The three judges, in a vigorous and unanimous decision, de- 
cided that the law was unconstitutional. The term of the Democratic judze 
expires this year. His record on the bench has been above criticism but when 
the Democratic State Convention met, the labor unions notified the party leaders 
that this honest judge must not be renominated. In obedience to orders from 
the walking delegates, the Democratic State Convention nominated a silver 
Republican for judge of the Supreme Court. 


The above paragraph calls to mind a regrettable case of the same 
kind which took place at St. Louis. Hon. Jacob Klein was completing 
his second term and twelfth year of service as judge of the Circuit 
Court of Missouri for its Eighth Judicial Circuit, which includes St. 
Louis. He had made a record which entitles him to be regarded as one of 
the best nisi prius judges that ever sat in Missouri. Under a rule pre- 
vailing among the judges of the State Circuit Court at St. Louis, appli- 


cation for extraordinary orders, such as preliminary injunctions, are 
distributed by the clerk to the various judges in rotation. In this rota- 
tion, it became the duty of Judge Klein to consider an application for 
a temporary injunction in the case-of Herman A. Haeussler et al. v. 
The City of St. Louis, Charles Scudder, Treasurer of said city, and the 
Woodward & Tiernan Printing Company, to restrain the Woodward 
& Tiernan Printing Company from enforcing a contract for print- 
ing and binding, made between that company and the register of 
the city, and to restrain the city and its treasurer from paying any 
money to the printing company, under the terms of the contract. The 
contract for the printing in question was let under an ordinance of the 
city, prescribing that ‘‘all books and pamphlets, and other printed 
matter in book or pamphlet form, shall bear upon the cover, or the 
title page thereof, the imprint ‘‘ The Allied Printing Trades Council of 
St. Louis, Missouri.’’ The meaning of this needs no extended explana- 
tion. It is enough to say that the typographical unions, stereotypers’ 
unions, and other trade unions having to do with printing, had a vol- 
untary organization known as the ‘‘ Allied Printing Trades Council of 
St. Louis, Missouri,’’ which had jurisdiction over all the printing trades 
unions in the city; and that, under the constitution, by-!aws and regu- 
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lations of this council, no person or corporation was entitled to use the 
imprint of its label except such persons and corporations as employed 
exclusively, in all departments of their business, members of the print- 
ing trades unions which were subject to the jurisdiction of the council. 
The advertisement made by the city register, under which the printing 
in question was let, contained the following clause: ‘‘ All of said books 
shall bear on the cover or title page the imprint of the Allied Printing 
Trades Council of St. Louis, Missouri, and no bids will be entertained 
(pursuant to ordinance numbered 19,411, approved July 6th, 1898), 
except from parties who have the right to print on the cover or title . 
page of said books, said imprint.’’ Under this advertisement, the 
register received only two bids, and, the Woodward and Tiernan Print- 
ing Company being the lower of the two, the contract was awarded to 
that concern. There were four other large printing houses in St. 
Louis, among them the Jarge house of the Nixon-Jones Printing Com- 
pany, printers of the American Law Review, extensive law printers, 
each of which was able to produce the work, bunt neither of which was 
authorized to use the label, and all of which were consequently ex- 
cluded from bidding. The affidavits tended to show tliat, if bids had 
not been restrained to houses authorized to use the label, that is, to 
so-called ‘‘ union offices,’’ the contract would have been let at a saving 
of at least $1,000 to the city. The rule of procedure under which 
several tax-payers, suing for themselves and others, to enjoin the exe- 
cution of an illegal contract, calling for an illegal expenditure of public 
moneys, may maintain a suit in equity for that purpose, is well settled 
in Missouri; and we do not understand that any contest was made on 
that question. 

When this application for preliminary injunction came up before 
Judge Klein, he foresaw that if he administered the law it would bring 
down upon him the wrath of all the trade unions and the malicious 
activity of the ‘‘ Walking Delegates ;’’ and that this might cost him a 
renomination at the hands of his party, or, if renominated, a re-election 
at the polls. This consideration did not have the slighest influence 
upon his determination to do his duty as a judge and administer justice 
according to law. He granted the preliminary injunction, but never- 
theless received a renomination at the hands of his party. Then ‘‘ Or- 
ganized Labor ’’ combined against him, with the result that he ran about 
5,000 votes behind his party ticket, and was decisively defeated of 
re-election. His associates who ran on the same ticket, and who were 
not under the ban of the trade unions, were also either defeated or 
counted out, but by very narrow margins. 

In granting the preliminary injunction, Judge Klein delivered, accord- 
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ing to his habit in important cases, an excellent opinion in writing, in 
which he vindicated, upon the clearest reasoning and upon sound 
authority, the propriety of his conclusion. We are not able, by reason’ 
of the limitations upon our space, to give this opinion in full, or any 
extract from it. We must content ourselves with giving the following 
syllabus of it, furnished at our request by the learned judge himself : — 


1, Under the Charter of St. Louis, Art. XV., Sec. 1, all job printing and 
binding is to be let by contract, by the City Register, subject to such regula- 
tions as may be prescribed by ordinance. A general ordinance of the City, 
Rev. Ordinances, Chapter 35, Section 1410, prescribed that all job printirg and 
binding shall be let by contract, and with that view the City Register is 
thereby required, when the estimated cost of the work «xceeds $2C0, to invite 
proposals for the doing of the work, by advertisement in the newspapers doing 
the city printing. The Register is not required in express terms to award the 
contract to the lowest bidder. 

Without repealing this general ordinance in express terms another ordi- 
nance No. 19,411, was adopted and approved July 6th, 1898, as an amendment 
to Chapter 35, and thereby it is provided that all books and pamphlets and 
other printed matter in book or pamphlet form shall] bear upon the cover or 
title page thereof the imprint of the “ Allied Printing Trades Council of St. 
Louis, Missouri.’? The ordinance provides further that if any firm or person 
employ<d to do any such work shall violate its provisions, i. e., fail to put such 
imprint on the books or pamphlets, the register shall cancel the employment or 
contract, and that such person shall not be eligible to bid for such work on 
the reletting thereof. 

The label of the Allied Printing Trades Council of St. Louis can only be 
procured and used by firms or persons engaged in the printing business in the 
city of St. Louis, and who employ in every department of their business exclu- 
sively ‘* union labor.’’ 

Held: That the ordinance 19,411 is illegal and void because: 

(a) It is unreasonable and against common right, preventing competition 
for the doing of public work and depriving citizens of the city and State, who 
do not employ ‘‘ union labor” exclusively, or at all, of the opportunity to 
obtain the employment the work affords. 

(b) Itattempts to make a distinction between citizens of the city and State, 
excluding all persons doing business in the State, but not in the city of St. 
Louis, from the doing of this public work. 

(c) It attempts to make a distinction between the citizens of the citysof St. 
Louis engaged in the job printing business, and to divide them into two classes, 
those who employ ‘‘ union Jabor’’ exclusively and those who do not, and to 
granta special] privilege to the former, which is in violation of the Constitution 
of the State. 

(d) Itattempts to deprive persons engaged in the job printing business who 
do not employ “ union labor ’’ exclusively of the right of making contracts for 
the doing of public work and so deprives them of liberty and of property with- 


out due process of law, which is in violation of the Constitution of the United 
States. 
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(e) It is void for another reason: it attempts to prescribe regulations con- 
cerning the letting of contracts for job printing which are inconsistent with 
the regulations prescribed on that subject by the prior general ordinance Sec. 
1410, Rev. Ord. 1892, and the Charter of the City, Art. III., Sec. 28, provides | 
that no special or general ordinance which is in conflict or inconsistent with 
general ordinances of prior date, shall be valid or effectual until such prior 
ordinances, or the conflicting part thereof, are repealed by express terms. 

2. Acting under the supposed authority of ordinance No. 19,411, the City 
Register inserted in the advertisement inviting proposals for the printing of 
the Municipal Code of St. Louis, a restriction announcing that “ all of said 
books shall bear on the cover or title page the imprint of the ‘ Allied Print- 
ing Traces Council of St. Louis, Missouri,’ and no bids will be entertained 
except from parties who have the right to print on the cover or title page of 
said books the said imprint.’? Persons in the job printing business having 
facilities for doing the work and able tocomply with every specification there- 
for, but unauthorized to use this label because they do not employ union labor 
exclusively in every department of their business, were deterred from bidding 
for the work. 

Held. (a) That the requirement of the ordinance Sec. 1410 that the City 
Register shall invite proposals for the doing of the work by advertisement, 
is a limitation upon the power and authority of the City Register to contract 
for such work. 

(b) That before the City Register has authority toenter into such contract 
he must have complied substantially with this condition precedent, and that 
the advertisement in this case, restricting the bidding to a limited part of a 
class of persons, is not a substantial compliance with the ordinance provision, 
and is therefore the same as if no advertisement whatever had been pub- 
lished. 

8. Under the advertisement above mentioned, the City Register made a con- 
tract with the Woodward & Tiernan Printing Company, for the doing of the 
work, and the amount involved is in excess of $5,400. The printing company 
entered upon the performance of the work, and before the filing of the bill for 
an injunction herein, it had expended upwards of $2,700 in the work. 

Held: (a) That every person dealing with a public officer, with respect of 
public affairs, is bound, at his peril, to ascertain. what he is indeed conclu- 
sively presumed to know, whether these public agents are acting strictly 
within the sphere limited and prescribed by law, outside of which they are 
utterly powerless to act. 

(b) That the contract in question is void and not merely voidable; and the fact 
that the printing company has expended money under the void contract does 
not entitle it to any right against the City. From a void contract no right of 
~ action can arise. Hence, the hardship of the case cannot affect the rights and 
liabilities of the parties, or be taken into consideration in determining the 
case. To establish any rule in order to meet the hardship of this particular 
case, would result in incalculable mischief, and tend to undermine the public 
welfare and the due administration of justice according to law. 

(c) As the printing company acquired no rights under the contract the 
-delay in the institution of this suit by the taxpayers to restrain the payment 
-of money by the City thereunder, does not put the company and the City in 
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give the right to complete it, _ 

4. The City claims in this case that a temporary injunction would impose 
an inconvenience upon the City and the officers of its various departments, who 
will be deprived for a time of copies of the new Municipal Code. 

Held: That the rule which will allow a courtof eqnity to consider the com- 
parative convenience and inconvenience to the respective parties in passing 
upon a motion for a temporary injunction, has no application to a case where 
the withholding of the temporary injunction will result in giving effect to the 
contract of a municipal officer, entered into without the observance of the re- 
quirements imposed upon him by the law. 

5, Temporary injunction granted upon the giving of a bond for $2,500 against 
the City and the Treasurer of the City restraining them until the further order 
of the court from paying to the Woodward & Tiernan Printing Company or avy 
other person any sum of money under the contract mentioned in the petition or 
on account of any work done thereunder. 


Part performance of a void contract cannot 


In the course of his able and lucid opinion, Judge Klein cited, among 
others, the authorities cited in the margin, all of which support and 
vindicate his position, if, indeed, any judicial authority were needed in 
so plain a case." 

Judge Klein had exceptionally good aid from competent counsel on 
both sides of the case. The plaintiffs were represented by Mr. Herman 
A. Haeussler and Mr. Charles Scudder; and the printing company by 


Mr. Frank Ryan, since elected to the Circuit bench, and Mr. Benjamin 
Schnurmacher, City Counselor for the cit’, and the other defendants. 

The moral of this case is that what is known as ‘* Organized Labor ”’ 
constitutes a profound menace to our institutions, by assailing the 
independence of the judiciary and breaking down the last bulwark 
of American liberty. Organized labor and the ‘‘ Walking Delegate ’’ 
have served notice upon our elective judges that if they dare to admin- 
ister justice according to law, but to the disapprobation of the trades 
unions, they will be denied re-election to their offices, no matter how 
meritorious their judicial services have been. In other words, unless 
they will consent to break the law and consciously violate their oaths 
of office to please the trades unions and establish their monopoly of 


labor and prices, they must get 


1 Mulnix v. Mutual Benefit Life 
Company, 38 L. R. A. 827, 882; Forer 
v. People, 141 Ill. 171; State v. Julow, 
129 Mo. 163; Braceville Coal Co. v. 
People, 147 Ill. 66; Adams v. Brennan, 
177 Il. 194 (directly in point); Holden 
v. Alton, 179 Ill. 318 (directly in point) ; 
Elliott v. Pittsburgh, 6 Pa. Dist. Ct. 455 


out of their offices. It was not 
(directly in point). In this connection 
our readers may possibly recollect a 
New Jersey decision, holding a stat- 
ute of that State, conferring a spccial 
protection upon what is known as the 
Union Label, unconstitutional: 32 Am. 
Law Rep. 43°. 
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enough that the Municipal Assembly of St. Louis had passed an ordi- 
nance designed to have the effect, and which, if carried out, would 
have had the effect of limiting bidders for public printing to offices 
which had fallen under the control of the lavor trusts, monopolies, 
cliques and rings, — an ordinance passed in plain breach of official 
trust, and having no better motive on earth than that of the lowest, 
scurviest demagoguery. It is worthy of notice that one staunch old 
Democrat, Robert A. Bakewell, sometime judge of the St. Louis Court 
of Appeals, came out publicly in favor of Judge Klein,, although the 
latter was a candidate on the Republican ticket. In such a contest 
no man having a particle of civic virtue ought to hesitate for one 
moment on which side to array himself. In such a contest the labor 
monopolists represent only themselves: their hand is against the hand 
of every man, and the hand of every other man ought to be against 
their hand. They are, in effect, flouting against the flag of their 
country, a flag bearing the skull and cross-bones of anarchy. 


AnoTuer Universiry Law Journat. — The Law School of Columbia 
University (New York City), began to issue, with the beginning of the 
century, a monthly law review, called the Columbia Law Review. Mr. 
Joseph Corrigan, a nephew of Archbishop Corrigan, is editor. The 
new undertaking has, of course, the indorsement of the faculty. 
Among those who have promised to contribute to it are Sir Frederick 
Pollock, John F. Dillon, Sir William Anson, Lord Alverstone, the Lord 
Chief Justice of England, Wu Ting-Fang, Judge Simeon E. Baldwin, 
and Seymour D. Thompson. 


Tue Stranparp Or Company Conquers THE STATE OF OHIO BY A 
Divivep Court. — A press dispatch, dated Columbus, Ohio, December 
20, says: — 


By an even division of the Ohio Supreme Court, the Standard Oil Company 
has won in its long battle for existence in this State. Contempt proceedings 
instituted in 1897 by Attorney-General Monnett were dismissed, thus giving to 
the company a right to continue business in its present form. 

Litigation against the company under the Ohio anti-trust laws has continued 
for more than ten years. It was enlivened two years ago by charges that $400- 
000 had been offered to Mr. Monnett as an inducement to stop the suits. 

D. K. Watson, who was then Attorney-General, filed the original petition in 
1890. He alleged that the Standard Oil Company was formed in January, 1870, 
with capital stock of $1,000,000, which was increased in 1875 to $3,500,000. 
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He held that the company had violated the laws relative to its corporative 
powers in 1882, by becoming party to certain trust agreements by which 34,993 
shares of stock were transferred to nine trustees, for which certificates were 
jssued to the persons who owned the stock by the trustees, who had since con- 
tinued annually to choose a board of directors to control the affairs of the 
company. 

A decision was rendered by Judge Minshall and sustained by the Supreme 
Court in 1892, to the effect that the defendant should be ousted from the right 
to do business in the State unless it dissolved the agreement set forth in the 
petition. The trust was formally dissolved afterward and the present com- 
pany was formed. 

Mr. Monnett, in November, 1897, brought contempt proceedings against the 
company for failing to comply with the judgment of the court. He held that 
the present organization is essentially a trust and that the decision of the court 
had not been met. He asked that the company be debarred from doing busi- 
ness in Ohio until it had eliminated all trust features. 

He endeavored to get the books of the company and caused hearings to be 
held in New York City for that purpose, but did not succeed. 

As the petition of Mr. Monnett required an affirmative decision of the court 
the tie of the judges is a judgment for the company. Chief Judge Shauck and 
Judges Burkett and Davis held for dismissal. Judges Minshall, Williams, and 
Spear, banded in the dissenting opinion. 


Tue Living Lawyer. — The Law Times (London), says: 
The statement which has recently obtained currency that Mr. George 
Hensman, of the firm of Hensman and Marshall, who died the other 
day at the age of ninety, was the oldest solicitor in England at the time 
of his death, is inaccurate, says a correspondent of the Glasgow 
Herald. Mr. Ingram, of Leicester, was admitted in 1883, is over 
ninety years, and is registrar of Leicester County Court. America, 
however, beats the English record. Mr. Silliman, of the New York Bar, 
was in active practice a year ago at the age of ninety-four. 

According to our information, Mr. Silliman is alive and in good 
health, taking vigorous exercise, and transacting considerable legal 
business, at the age of ninety-six. 


Aw AGatnst THE Conviction or CaLeB Powers. — Mr. Louis 
M. Dembitz, a member of the bar of Louisville, Ky., who is a contrib- 
utor to the magazines, and considerably known outside of his own 
State, has issued a circular to the American Bar, in which be protests 
against the conviction of Caleb Powers for participation in the murder 
of Governor Goebel. He points out that the extraordinary reward of 
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$100,000 offered by the legislature of Kentucky for the arrest and con- 
viction of the murderers of Goebel, was a direct incentive to perjury, 
and that it has, no doubt, brought about that result in the conviction 
of an innocent man. Many things point to that conclusion, especially 
the confession of one of the scoundrels who testified against Powers, 
and who had received money from one of the counsel for the prosecu- 
tion. 


Tue Constitution Dozs Nor Fottow THE iro Hawat.— It 
will be remembered that the Supreme Court of the Hawaiian Islands 
decided on August 31, 1898, that the Constitution of the United States 
with all its guaranties for the protection of life, liberty and property, 
was in force in those islands under the ex proprio vigore doctrine. 
The result was that William H. Marshall, convicted of publishing a 
criminal libel upon the late Chief Justice Judd, of that court, without 
indictment by a grand jury, and by a majority verdict of ten ina 
traverse jury of twelve, was held by the former decision to have been 
convicted in disregard of his constitutional rights. But a change in 
the membership of the court has resulted in reversing that decision, in 
holding the conviction valid, and in sending Marshall to jail in execu- 


tion of his sentence. The truth is that there was no propriety in the 
decision of the Supreme Court of the United States that the constitu- 
tional guaranty of the right of trial by jury demands a jury of exactly 
twelve men. Such a conception is mere fetish. Holdings of that kind 
tend to put the American people in a straight jacket, and to block the 
wheels of progress. 


Tue Herepirary Ricut To an Orrice Unper Spanish Law.— The 
view of three justices of the Supreme Court of the United States, laid 
down in their opinions in the late Kentucky gubernatorial case, that 
the office of Governor of a State is property, and hence that when a 
man duly elected thereto and installed therein, is ousted therefrom, it 
is competent for the Federal judicatories to inquire whether he has 
been denied his property without due process of law, within the mean- 
ing of the Fourteenth Amendment,— is constantly renewing attention 
to the question to what extent a public office can be regarded as the 
private property of the incumbent. Undoubtedly, according to the 
common law of England, public offices are property. The Crown itself 
is, in a sense, property, and the Crown-— at least in former times — 
descended in strict conformity with the law of descent relating to real 
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property. Speaking from a somewhat vague memory, we belicve that 
there is in Shakespeare’s play of King John, a discussion of the ques- 


— tion of the descent of the Crown, which shows a perfect familiarity, on 


the part of the author, with the English lew of descent of real property. 
When Lord Castlereagh became Prime Minister, somewhere about the 
beginning of the Jast century, he made the discovery that there were 
two actual kings within the British Isles. He did not, of course, allude 
to those numerous Irish ‘‘ kings,’’ in which a man living in a pigsty 
claiming descent from some ancient race of kings, would observe to a 
traveler that he permitted his tenant up in the palace on the hill, to 
occupy the premises temporarily. But he discovered that the Scotch 
Earl of Athol held also the additional title of ‘‘ Kingin Man.’’ He 
took the position that there could not be two kings reigning within the 
British Isles; and he therefore had Parliament abolish the hereditary 
title and office of ‘‘ King in Man,’’ residing in the earls of Athol, and 
they were granted what is generally called in English law, ‘‘ compensa- 
tion for loss of office.’’ But the idea that a public office is private 
property, so that the sovereign cannot deprive the incumbent of it, 
without violating a contract with him protected by the Constitution of 
the United States, is a doctrine which has not taken root in this coun- 
try; but the general American doctrine is that the disposal of public 
offices is completely within the power of the State. Attention to this 
is drawn by the fact that the Countess of Buena Vista held, undera 
grant from the government of Spain, the hereditary privilege and office 
of Sheriff of Havana, which the Spanish government had granted to her 
ancestors. The office carried with it all fees for the inspection of meats 
slaughtered in Havana. Several years ago, one-half of the privilege was 
purchased by Don Gustavo Gallet Duplessis. General Wood, the Mili- 
tary Governor of Cuba, annulled this privilege. An appeal was taken 
to the Secretary of War, and the action of the Military Governor was 


confirmed. In his order disposing of the question, Mr. Secretary Root 
said : — y 


I cannot assent to the proposition that the right to perform any part of 
the duties or to receive any part of the compensation attached to the office of 
Sheriff of Havana under Spanish sovereignty constituted a perpetual franchise 
which could survive that sovereignty. The fact that the Spanish Crown per- 
mitted an office to be inherited or purchased does not make it any less an office 
the continuance of which is dependent upon the sovereignty which created 
it. 

The services which the petitioner claims the right to receive an exact com- 
pensation for are in substance an exercise of the police power of the State. 
The right to exercise that power under Spanish appointment or authority 
necessarily terminated when Spanish sovereignty in Cuba ended. 
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It thereupon became the duty of the Military Governor to make a new 
provision under which this part of the power of the new sovereignty which 
took the place of the sovereignty of Spain should be exercised and the neces- 
sary service rendered to the public. The petitioner has been deprived of no 
property whatever. The office, right, or provision, which she had acquired by 
inheritance was in its nature termiuable with the termination of the sovereignty 
on which it depended. 

The question whether by reason of anything done before that time the 
right to compensation from the municipality of Havana has arisen, is a ques- 
tion to be determined by the courts of Cuba. 

The application for the revocation of the order heretofore made herein by 
the Military Governor of Cuba is denied. 

The application of Dr. Don Gustave Gallet Duplessis of Cuba is covered 
by the decision upon the petition of the Countess O'Reilly of Buena Vista. 


Tue Green Bac. — Mr. Horace W. Fuller retired on his own motion 
from the editorial management of the Green Bag on the Ist of last 
January, and was succeeded by Mr. Thomas T. Baldwin. The retire- 
ment of Mr. Fuller was greatly to the regret of the publisher, and the 
many readers of the Green Bag will regret to part company with him. 
It is a source of congratulation to be able to announce that he is suc- 
ceeded by a bright Harvard Law School man of decided literary tastes. 
Mr. Baldwin will be put to his metal to beat, or even to equal Mr. 
Fuller as an editor; but, ‘‘ in the bright lexicon of youth, there is no 
such word as fail.’” We understand that there is to be no marked 
change, so far as externals are concerned, in the editorial department. 
We extend our Twentieth Century greeting to the ancient Green Bag 
and to the new Green Bagger. 


Drsmissinc JupGes WitHout a Triat.— Four judges of the Supreme 
Court of Cuba, Senors Quintana, Mardagan, Cuiral, and Iglesias, 
were dismissed from their offices by the civil government on recom- 
mendation of Senor Gener, Secretary of Justice. They did not appeal 
against their dismissal to General Wood, the Military Governor, but fell 
back upon the bar. The Bar Association, in order to publish its belief 
in their innocence, elected them members of their Executive Committee. 
Their election was unanimous. The Bar Association represents nearly 
all the lawyers in Havana. It seems that their judges were dismissed 
without a trial, which is according to Spanish law, but decidedly un- 
American. The government threatened the Bar Association with a 
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severance of its relations with the government. It seems that the Asso- 
ciation has the right to charge for putting its seal on powers of attor- 
ney, and that it also decides between clients and lawyers regarding the 
fees of lawyers. From this and other sources, it enjoys a considerable 
revenue which it would lose if the government refused to recognize it. 
The government organ, La Lucha, threatened the Bar Association with 
a severance of its relations with the government because of its conduct 
with reference to the deposed judges, and another newspaper, La 
Patria, replied that the Association did not care whether the govern- 
ment recognized it or not. It seems from a letter of Governor-General 
Wood, to Senor Sola, President of the Bar Association, that the deposed 
judges might have appealed to the Supreme Court against the order of 
their deposition, the decision of which court would have been final. 
On the other hand, they gave as a reason for not appealing, that the 
Court was the court of the government, and that the judges would 
not have dared to give them an impartial trial for fear of being deposed 
themselves. Altogether, this presents a very anomalous state of things. 
In the letter above referred to of General Wood to Senor Sola, the 
Governor-General informed the President of the Bar Association that 
the dismissals had been made by his order, after an investigation last- 
ing three months, and that their removal from office was not precipitate. 


‘*Joun Day’’ at THE Nationar CapitaL. — The District 
of Columbia Bar Association are promoting the movement for the cele- 
bration of ‘‘ John Marshall Day ’’ at the national capital. The meeting 
will probably take place in the hall of the House of Representatives, 
and the President of the United States will be one of the speakers. 
The orator of the day will be Wayne MacVeagh, a former Attorney- 
General of the United States. Mr. Chief Justice Fuller has also con- 


sented to speak, and all the Associate Justices of the Supreme Court 
will attend. 


Tue Hacue Court or Arsitration. — The International Court of 
Arbitration, created by international agreement as the result of the 
Hague Conference, is being gradually called into existence. The Brit- 
ish arbitrators are Lord Pauncefote, the British Ambassador at Wash- 
ington; Sir Edward Malet, recently British’ Ambassador at Berlin; Sir 
Edward Fry, lately one of the Lord’s Justices of Appeal; and Prof. 
John Westlake, who occupies the chair of International Law in the 
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University of Cambridge, and who is a distinguished authority on In. 
ternational Law. The American arbitrators announced by the Presi- 
dent, are Benjamin Harrison, ex-President of the United States; Mel- 
ville W. Fuller, Chief Justice of the United States; John W. Griggs, 
Attorney-General of the United States; and George Gray, Circuit 
Judge of the United States, and formerly a Senator of the United States 
from Delaware. 


Tse anp Purerto Rico Cases Berore THE 
States Supreme Court. — The Philippine case, which was argued on 
Decemter 16, 1900, was a curious one. A soldier had contrived to 
possess himself of a lot of diamonds in the Philippine Islands, prob- 
ably by theft or robbery, and brought them home on his discharge, 
and demanded their admission free of duty. He claimed that the cus- 
toms laws extended to the Philippines, which were a part of the United 
States. The case was entitled ‘‘ Fourteen Diamond Rings, Emil J. 
Pepke, Claimant, Plaintiff in Error v. The United States.’’ 

The so-called Puerto Rico case, argued at the same time, was that of 
John H. Goetze, who claimed a restoration of customs duties col- 
lected in New York, on an invoice of tobacco, shipped from Puerto 
Rico. His claim rested on the same ground as that of Pepke, which 
was that Puerto Rico was a part of the United States, and conse- 
quently that customs duties were not leviable on goods shipped from 
that territory to another part of the United States, and that so much 
of the so-called Dingley act as provided for such duties was unconsti- 
tutional. His claim was overruled by the Collector, by the Board of 
General Appraisers, and, on Appeal, by the District Court for the 
Southern District of New York, in the celebrated opinion written by 
Judge Townsend, delivered.a few days before the Republican National 
Convention met at Philadelphia. Time for argument was extended by 
order of the court to five hours on a side. The proposition that 
these territorial acquisitions are mere colonies, similar to British 
Crown Colonies, and that Congress has a free hand in governing © 
them outside of the limits of the Constitution, was ably presented by 
Mr. Attorney-General Griggs, for the Government, and was ably 
combated by Mr. Charles H. Aldrich, of Chicago, former Solicitor- 
General under the administration of Mr. Harrison. 

Of course, the cases arose under the provisions of Section 8, of 
Art. I. of the Federal Constitution, which reads: ‘‘ Congress shall 
have pewer to lay and collect taxes, duties, imposts and excises, to 
pay the debts and provide for the common defense and general welfare 
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of the United States ; but all duties, imposts and excises shall be uniform 
throughout the United States.’’ These cases then, depend upon the 
judicial answer to be made to the inquiry, are the Philippines and Puerto 
Rico a part of the United States? The answer to this would seem to 
be that they are exactly what the treaty-making power and the Con- 
gress have made them. They could not of their own volition become a 
part of the United States without the aid of the treaty-making power 
and the consent of the United States, expressed through its Congress. 
In point of fact, they have been seized and forcibly annexed, or 
attached, to the United States. Their status, after such seizure and 
attachment, is one which ought to be determined by the political, and 
not the judicial branch of the United States. 

Another case involving the same question was argued before the 
Supreme Court on January 8th and 9th. It was a suit against the 
collector of Customs of the Port of New York, to recover duties paid 
under protest on invoices of sugar imported from Puerto Rico. Inone 
of the cases the sugar had been imported before the passage of the act 
of Congress organizing the territory of Puerto Rico, and in another 
subsequent to the passage of that act. The argument was opened by 
Mr. Frederic R. Coudert, Jr., one of the rising young members of the 
New York Bar, and Mr. Solicitor-General Richards replied for the 
government. Still other cases involving the same or similar questions 
have been argued before the court by lawyers of the standing of 
Ex-Secretary of the Treasury John G. Carlisle, and Senator Lindsay 
of Kentucky. 


No Law AGarnst Kipnapinc. — One curious fact in relation to the 
kidnaping of the son of William Cudahy, of Omaha, seems to be that 
there is no law in Nebraska which will reach such an offense. In other 
words, there is no law against that species of brigandage, until a recent 
period so common in Greece and some parts of Italy, by which a rich 
man or a rich man’s son is carried off by bandits, and held for ransom. 
There is the customary statute against kidnaping, and carrying persons 
out of the State, and another against kidnaping children, which latter 
could hardly apply to a boy fifteen years of age. 


Contempt OF THE Supreme Court oF THE Unitep States. — Duriog 
the political campaign just ended, a great many foolish things were 
said and done, and sometimes lawyers, writers and newspapers whose 
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general habit is care and accuracy, have fallendown. The New York 
Sun furnished a conspicuous illustration of this in an editorial entitled 
‘*The Supreme Court and the Democratic Campaign.’’ It put forth 
the astonishing doctrine that, because two cases were pending before 
the Supreme Court, and set down for argument, one of them relating 
to Puerto Rico, and the other to the Philippines, involving the question 
whether the Constitution follows the flag ex proprio vigore, it was a 
contempt of court for the Democratic party to take the position in its 
platform that it did. Contempt of courts of the United States was care- 
fully defined by a statute enacted in the year 1831, though itis to be 
regretted that the statute left the punishment to the discretion of the 
court, subject only to the restraint of that amendment of the Consti- 
tution which provides that cruel and unusual punishments shall not be 
inflicted. Under no conceivable construction of that statute, could 
the following conclusion which we quote from the Sun be inferred: 
‘*A party to a lawsuit under the court’s consideration, who should 
venture to discuss it publicly with an idea of influencing the court in 
his favor, or of discrediting the judgment, should it he against him, 
would pretty quickly find himself in contempt.’ It is the constant 
practice, even of law journals, to discuss questions pending before that 
court, and before every other court, when they are public questions, 
questions in which the rights of the American people are involved. It 
is a monstrous conception that the rights of the American people can 
be determined by what takes place in a lawsuit between Smith and 
Jones, and that the American people are to be gagged with reference 
to the question while that lawsuit is pending. 


Tue ‘‘ Due Process or Law” or THE Roman Inquisition. — In an 
article entitled ‘‘ Roman Congregations and Modern Thought,’’ written 
by Dr. St. George Mivart, F. R. S., and printed in the North Amer- 
ican Review after his death, the following statement is made: — 


The Roman Inquisition, though severe, was not intentionally cruel, though 
its modes of procedure naturally seem to us appalling. 

Any one denounced to this tribunal was speedily arrested, but he was not 
told what he was accused of, nor who his accusers were, though pains were 
taken to find out whether an accusation might not be due to private enmity. 
The accused was asked to confess, and he was elaborately examined in order 
to elicit an avowal, or some confirmation, of the charge made against him. He 
could be examined under threat of torture and under torture itself — not any 
fancy torments, but only two or three traditional kinds of torture carried to a 
fixed extent and no further. Witnesses could be arrested and examined with- 
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out being told against whom they were called to testify or what the accusation 
was; and, if thought needfu!, they also could be examined under torture. The 
accused was provided with an advocate, but he had no power to cross-examine. 
If found guilty, the condemned might be sentenced to protracted or even per- 


- petual imprisonment and to heavy fines. 


Such a procedure was by no means confined to centuries long past. It re- 
mained in full force and activity at Rome down to the great French Revolution, 
and it was, for a time, restored after Napoleon’s defeat. But in earlier ages 
death sentences, though infrequent, were by no means rare, as in the case of 
Giordano Bruno and various other obstinate or “‘ relapsed’ heretics. Any 
man who denied that Mary was a perfect virgin after having given birth to 
Christ, was reckoned a “ relapsed heretic,’’ and, as such, he could not save his 
life by any recantation or profession of faith. All that he could gain thereby 
was the privilege of being strangled before he was burnt. 


Further on in the same article, Dr. Mivart explains how he came in 
contact with the Congregation of the Index, the method of procedure 


which was used against him, and the consequences, in the following 
passages : — 


I had not long to wait. The memorable year (1893) when Leo XIII. promul- 
gated his terrible Encyclical saw my writings placed upon the Index. This 
process deprived them of any value they might have had. But the decree did 
not censure a Single proposition I had put forward. As far as I knew, the act 
of the Congregation of the Index might merely mean that Authority thought 
the moment inopportune for such a publication, or that I had perhaps handled 
some dignitaries too roughly. I was, therefore, advised by my most sympa- 
thetic friends to submit, and I submitted, without, of course, unsaying a single 
word of what I had advanced. 

I subsequently found, however, that as usual I had been secretly denounced 
to the Inquisition and that all possible efforts had been made for my condemna- 
nation, without any notice being given me that I was accused, or what I was 
accused of, or by whom — according to the use and wont of “‘ Roman Congre- 
gations.”»> This mode of procedure had long before excited the indignation of 
not a few English priests and laymen, and last year one of the most pious of 
the English laity, Mr. James Hope, a relative of the Duke of Norfolk, addressed 
a letter to a newspaper, in which he did not scruple to denounce vehemently 
such un-English modes of judicial procedure. His protest met with much 
sympathy among the clergy, who were nevertheless kept silent through pru-' 
dence. It also came to my knowledge that a new edition of the Index had been 
sent forth wherein my name still found a place, or rather, had been freshly in- 
serted. Thereupon, in August last, I wrote directly to Cardinal Steinhuber, 
S. J., the actual Prefect of the Congregation of the Index. 

I represented to him how abhorrent to English-speaking Catholics were the 
modes of procedure of the Roman Congregations, and I begged him, very re- 
spectfully, to have me informed who had denounced me and what propositions 
of mine were found fault with; adding that if His Eminence could not, or would 
not, furnish me with the information I desired, I must withdraw my submis- 
sion. I received a reply saying that my writings on hell had been denounced 
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to, and censured by, the Holy Office, which had caused Cardinal Steinhuber’s 
Congregation to put me on the Index. No further information was vouch- 
safed me, so my submission was withdrawn accordingly. 


Our readers will possibly contrast the above statement with the treat- 
ment which Festus, the Roman proconsul at Czsarea, accorded to the 
Apostle Paul in sending him to Claudius, the Roman Emperor, when 
Paul, in virtue of his right of a Roman citizen, made his ‘‘ appeal to 
Cesar,’’— recalling at the same time the following extract from the 
letter of Festus to the Emperor: ‘‘ It is not the manner of the Romans 
to deliver any man to die, before that he which is accused have the ac- 
cusers face to face, and have license to answer for himself concerning 
the crime laid against him.’’' 

To the statement that a Christian tribunal did not accord to Dr. 
Mivart that ‘‘ due process of law’’ which the methods of trial of Pagan 
Rome might have accorded him, theology has several ready answers: 
1. He was not ‘‘ delivered to die’’ in the sense in which the expression 
was used in the letter of Festus, but was merely condemned to suffer a 
spiritual death. 2. The tribunal which tried Dr. Mivart was not a 
Pagan court of justice and subject to Pagan fallibility, but was a cor- 
rectional court representing God himself, whose proceedings and con- 
clusions import absolute inerrancy. Everything which such tribunal 
does or decrees is, by reason of the nature of the tribunal itself, ‘‘ due 
process of law,’? my son. Has a man a right to ‘‘ due process of law’”’ 
against God, my child? An earthly child has no such right against his 
earthly father; but an earthly father has the clear right to chastise his 
earthiy child upon a secret accusation made by some other earthly child 
in the neighborhood. What right has the earthly child, as against his 
earthly father, to have his accusers face to face and to have license to 
answer for himself concerning the crime laid against him? How much 
the more must this be true where the accusation is secretly made by a 
Christian against his fellow Christian, before a tribunal which repre- 
sents the justice of the Divine Father! 


Tue Ancestry oF Curer Justice MarsHa.t.— Mr. J. Harry Cues- 
Ley, of Claymont, Del., contributes the fullowing on this subject, to 
the National Corporation Reporter : — 


John Marshall, soldier, statesman and eminent jurist, was born September 
24, 1755, in Fauquier County, Virginia, and died July 6, 1835, in the city of Phil- 


1 Acts, ch. 25, § 16. 
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adelphia, Pa. Hisjfather was Col. Thomas Marshall, who took an active part 
in the Revolutionary War, and his mother was Mary Randolph Keith, of whom 
more will be told as our story progresses. On both the paternal and maternal 
lines, John Marshall was descended from distinguished sires. His grandfather 


- was John Marshall, of the * Forest ’? in Westmoreland County, Virginia, who 


married Elizabeth Markham. His great-grandfather was Thomas Marshall, 
also of Westmoreland County, Virginia, and his great-great-grandfather was 
Captain John Marshall, who came to Virginia about 1650. This John Marshall 
was captain of the troop of cavalry which he raised and offerec to King 
Charles I. He was a zealous supporter of the crown and the church, and from 
the battle of Edgehill, until the imprisonment of his sovereign, he was actively 
engaged in his support. Unwilling to live under the rule of Cromwell, he 
removed, with his family, to Virginia about 1650. Here he was employed in 
the Indian wars of the colony, and Campbell in his history of Virginia, gives 
him credit for the successful termination of hostilities. His grandfather, the 
g-g-g-g-g- grandfather of the Chief Justice, was also a military man, who fought 
asa captain at the siege of Calais, where he was desperately wounded, as the 
rolls of the British Army show. He claimed descent from the father of William 
Marshall, Earl of Pembroke, the first of the barons to sign Magna Charta. 

On his mother’s side, the ancestry of Chief Justice Marshall was no less dis- 
tinguished. Her name was Mary Randolph Keith, and in American biographies 
of John Marshall, she is usually dismissed with the statement that she was a 
“daughter of the Rev. James Keith, an episcopal minister;’’ while in matter of 
fact her lineage reaches back to the remotest period of Anglo-Saxon history, 
and to a personage no less than Ecgbert the first King of the Saxon Heptarchy. 
Mary Randolph Keith was the daughter of Thomas Randolph of “‘ Tuckahoe,”’ 
on the James river in Virginia, and the granddaughter of William Randolph of 
Turkey Island, the founder of the American branch of this distinguished family. 
She was a first cousin to ‘‘John Randolph, of Roanoke.’’ She was also 
a granddaughter of Col. Henry Isham, of Bermuda Hundred, who was a mem- 
ber of the House of Burgesses of Virginia. Her father, Rev. James Keith, 
“an Episcopal minister,’’ was born in 1696. He was a son of Robert Keith, a 
bishop of the Episcopal church of Scotland and a historian of that country. 
According to Burke’s Peerage, under “ Kintore,’’ this Robert Keith was 
descended from Alexander Keith, third son of Sir William Keith, third Ear] 
Marischal of Scotland, who married Elizabeth Gordon, daughter and heiress of 
George Gorden, 2nd Earl Huntley, and whose mother was in the fifth line of 
descent from Edward III., King of England. 

The Reverend James Keith, the grandfather of Chief Justice Marshall, led an 
eventful life. With his two cousins, George Keith the tenth, and last, Earl 
Marischal of Scotland, and James Keith, who afterward became Field Marshal 
in the army of Prussia under Frederick the Great, he enlisted under the banner 
of the Pretender when the Rebellion broke out in 1715. At that time, he was 
a student of Divinity, and was sixteen yearsof age. The Stuarts were defeated 
at the battle of Sheriff Muir, the brothers, George and James, were exiled, and 
the younger, James, the Divinity student, lurked for several years in the High- 
lands of Scotland. During this period be became the medium through whom 
was conducted the correspondence which led to an abortive attempt to revive 
the Stuart cause in 1719, and he took an active part in arousing the High- 
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landers to receive the invading force. For this, a price was set upon his head, 
his patrimony confiscated, and he was compelled to escape to France, where 
he remained for some time, and from which place he came to Virginia, where 
he continued the study of Divinity. When he had been pardoned, he returned 
to England, and was ordained by the Bishop of London. He came back to 
Virginia and, at one time, according to Bishop Meade’s account, was settled 
as rector of Hamilton parish. During part of his life in Virginia, he was en- 
gaged in teaching, and while acting as tutor inthe family of Thomas Randolph, 
of Tuckahoe, he married his daughter, Mary Isham Randolph, and their 
daughter, Mary Randolph Keith, became the wife of Col. Thomas Marshal), and 
the mother of the Chief Justice. An active correspondence was maintained 
between Rev. James Keith and his Scotch kinsmen, and the family coat-of- 
arms (a copy of which Is still preserved with much interest by the Keiths, and 
Marshalls, of Virginia), was sent him by Earl Marischal, George Keith. 

Upon the death of Earl Marischal, a portion of the estates passed to his 
sister, Lady Mary, and are now merged ip the united houses of Keith-Elphin- 
stone. 

The object of this article being to set forth a true account of Chief Justice 
Marshall, it will not be amiss, nor unbecoming, to call attention to a pecul‘ar 
tendency in recounting the origin and experiences of American heroes. It seems 
to be the usual aim to show that a man who has risen toa high position in 
public esteem must have had a plain and lowly origin, and it has been the er- 
roneous, and hitherto uncorrected effort to show that John Marshall was a poor 
and partly educated young man. It has been said that his father was a poor 
man, ‘a plain Virginia farmer,” and could not afford to send him to college, 
whereas the facts are that his father was one of the most prominent men of his 
day in the South. He took a leading part in all public questions of the time. 
He was a school-mate and companion of Washington. He prepared and pre- 
sented the earliest organized force in the south for the cause of American 
freedom. At the battle of Germantown he succeeded to the command, when 
General Mercer was killed and at Brandywine he saved the Americana army from 
utter destruction, for which service he was honored with the presentation of 
a sword by the House of Burgesses of Virginia, which was for many years 
treasured by his descendants, and which is now preseived by the Historical 
Society of Kentucky. In his will, executed June 26, 1798, ard on record in Mason 
County, Kentucky,! Col. Thomas Marshall devised to his various heirs sixty-nine 
thousand acres of land, besides other property. The fact was that he was a 
well educated man himself, and from the peculiar political conditions of his 
time he preferred to educate his son, as far as possible, under his own im- 
mediate supervision, so that, in many respects, John Marshall was better 
furnished in character, and in general information, than if he had been ‘‘ college 
bred,’’ though he actually finished his studies in law, so far as college work 
went, by attending at William and Mary College, the law lectures of the 
renowned George Wythe. John Marshal! was never a rich man, as men count 
. Tiches in these days, yet he was always ‘ well off,’’ and was able, in connection 
with his brother, James Markham Marshal], who married Hester Morris, the 
sister of Robert Morris, the ‘‘ Financier of the Revolution,’”’ to give deeds for 


1 Book B, p. 212. 
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a valuable tract of land in the Genesee Va!ley in New York, to assist Morris in 
raising funds for the prosecution of the war, and for which neither he, nor his 
descendants, have ever received payment from the United States. 

The fact that, during the war, Marshall started to walk from Williamsburg, 
Virginis, to Philadelphia, and reached that city in an exceedingly travel-stained 
condition, so that the keeper of his boarding house did not recognize him, has 
been emphasized as indicating his poverty-stricken stete, but the occurrence 
needs examination. In the first place it is hardly possible that he walked the 
whole distance, and in the second place it must not be forgotten that there 
was a time when there was decided indifference to the whole business of the 
Revolutionary War, and it was difficult to raise money even by those of 
acknowledged wealth, and the fact that Marshall personally contributed thus, 
and largely, of his private property, to further the cause which indicates both 
the intensity of his patriotism, and his financial standing, should forever silence 
the carping criticism which has assailed him. 

Chief Justice Marshali’s claim to the lasting veneration of the American 
people, rests entirely upon what he was and what he did, and not upon his 
lineage or his blood, but it is due his memory, and it is due the public that his 
biography be fully and accurately written, and that cannot be done without 
giving some account of the ancestors from whom he sprung. Distinguished, 
as they undoubtedly were, there was among them none who, in any period of 
the history of the Anglo-Saxon peoples, more loyally offered himself at the 
altar of his country’s freedom, when war’s alarm sounded throughout the jand; 
none who more intensely devoted himself in honest and conscientious endeavor 
to give to his country the blessings of an honorable and everlasting peace, 
than John Marshall of Virginia, and the United States of America. 


Briers. — A clause in the charter of the city of New York provides 
that, ‘‘every ex-mayor of the city of New York, as constituted by 
this act, shall, so long as he remain a resident of the city, be entitled 
to a seat in the Council, and to participate in its discussions, but shall 
not be entitled to a vote. Under this provision there have been eight 
ex-mayors of the former city of New York, of Brooklyn and of Long 
Island City, entitled to appear in the Council, participate in its debates, 
and give the weight of their opinions to its deliberations. Not one of 
them has ever availed himself of the privilege. The clause has been a 
dead letter. Query. Would not the same effect attend the measure 
which has been often proposed, of making ex-Presidents of the United 
States life membcrs of the Senate? In order to make such provision 
efficient, it would be necessary to give them the salaries of senators, 
and to give them the right to vote, which senators have. - - - - The 
eccentric and obstinate Governor Pingree of Michigan, passes out of 
office, and announces his purpose hereafter to work with the Demo- 
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eratic party. He scandalized the excellent people of that State by 
keeping a decanter of whisky on his sideboard in his office, wherewith 
to treat members of the legislature who called on him, —an ancient 
and venerable custom. He gave a dinner to the legislature, but the 
judges of the Supreme Court unanimously declined his invitation to 
attend; the Senate, by a vote almost unanimous, declined to give him 
the Senate Chamber wherein to hold the banquet; but the House of 
Representatives voted to allow him the use of their hall, by a majority 
of only two. He created a great scandal by pardoning two officers of 
the State militia, for crimes whereof they were justly ‘convicted ; and 
altogether he has been a governor which the State of Michigan could 
spare. - - - - At the time of this writing, a movement is on footto 
insert in the Constitution of Cuba a provision to the effect that any one 
who served inthe Cuban army in the iate revolution shall be elegible to 
the office of President. In this respect the Cuban Constitution will 
follow that of the United States. The provision is distinctly intended 
for the benefit of Old Maximo Gomez, who is a citizen of Santo 
Domingo, and not of Cuba. Another proposition is that Cuba is 
to have neither an army nor a navy. Certainly not; as long as she 
has Gomez she does not want an army or a navy. If she gets 
into trouble with any foreign power, and especially with the United 
States, Gomez can again take to the woods, and ‘‘ draw his sword,’’ 
and that will be enough. As the old man is only 75 years old, 
he will become formidable to any power that again tries 
to corrall him and his ‘‘ sword’’ by means of barb wire fences. His 
accession to the presidency of Cuba might remind one of the fact that 
the Roman senate once elected one of their number to be emperor, who 
was 75 years old. When Aurelian was assassinated by his officers, 
the army actually performed the most unprecedented act of history by 
requesting that the Senate named his successor. They elected an old 
man named Tacitus,‘a descendant of the historian of that name. He 
went over and took command of the army in Illyria, or thereabouts, 
and that was the last that was ever heard of him. History is a blank 
on the question of what became of him. But Gomez must not, like 
Moses, be denied the privilege of entering the promised land. - - - - 
Judge Henry Rutgers Beekman, of the Supreme Court of New York, 
died suddenly on December 16, of apoplexy, on the steps of his resi- 
dence, at the age of fifty-five. He was a descendent of the great 
Dutch family of that name, a name which is carried by one of the 
old streets of New York. He graduated from Columbia College 
in 1865, and from Columbia College Law School in 1867, and 
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practiced law until 1894, when he was elected to the bench of the 
former Superior Court, which was merged into the Supreme Court, 
making him a judge of the latter court. Before he became judge 
he held a number of local offices, such as School Trustee, Park 
Commissioner, President of the Board of Aldermen, and Corporation 
Counsel. He is described as a man of strong intellect, fearless, frank 
and honest, but generous toward the mistakes of others 

Bresci, the Anarchist, who assassinated King Humbert, does not seem 
to enjoy his punishment. It is solitary confinement for life. Accord- 
ing to a letter written to his wife, the days are so long and dreary that 
he sometimes thinks that night will never come. He is beginning to 
find that confinement, with nothing to occupy his mind, is intolerable. 
He -is like the prisoner of Chillon, except that one was imprisoned for 
the sake of conscience, and the other for having committed one of the 
most attrocious crimes in human annals Marcus T. How, 
the veteran reporter of the decisions of the Supreme Court of New York, 
was recently reappointed for a term of five years. The appointment 
was made by a convention of the justices of the different appellate 
divisions. The number of justices attending was fifteen. There was 
an opposing candidate, Mr. Northrup, of Syracuse, who had been a mem- 
ber of the Statutory Revision Commission which was abolished by the leg- 
islature of 1900, at the earnest request of the bar. The vote stood eight 
for Mr. Hun and seven for Mr. Northrup. Afterwards the nomination 
of Mr. Hun was made unanimous Judicial decisions are grad- 
ually defining and determining the status of our new Territory of 
Puerto Rico, and its relation to the United States. Mr. United States 
District Judge Addison, sitting in the city of New York, has held that 
the ports of Puerto Rico are not foreign ports within the meaning of 
the pilotage law, and that vessels engaged in commerce between Puerto 
Rico and the United States are employed in the coasting trade within 
the meaning of those statutes. This conclusion seems to have been 
unavoidable, since the act of Congress establishing the government for 
Puerto-Rico declares that ‘‘ the coast trade between Puerto Rico and 
the United States shall be regulated in accordance with the provisions 
of law applicable to such trade between any two grest coast districts 
of the United States.’’ - - - - Coudert Bros., the celebrated French 
law firm of New York City, have opened an office in Havana, and take 
pleasure in advising you that their professional matters in Cuba will be 
in charge of Messrs. Desvernine and Lanuza, No. 2 Calle de Tacon, 
who will hereafter represent that firm in that island. Bensamin F. 
Tracy, Secretary of War in the cabinet of President Harrison, is 
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attached to this celebrated law firm as ‘‘ Counsel.’’ - - - - There are 
in the Kansas State penitentiary at Leavenworth forty men under sen- 
tence of death who have not been hanged because for years no gov- 
ernor has been willing to sign the death warrants required by law. In 
view of these facts, Gov. Stanley has recently instituted an investiga- 
tion of the entire subject of capital punishment and its relation to mob 
law in the several States of the Union. He has intimated that if his 
investigation indicates that the abolition of capital punishment has a 
tendency to increase lynch law he will recommend the enactment of a 
law enforcing the death penalty in Kansas, with a provision requiring 
the sheriffs to carry out the sentence without a death warrant signed 
by tue Governor. Since this was put in type, Gov. Stanley has received 
alesson on the question, through the fact of the burning at the stake 
of a negro, at Leavenworth, in that State, for assaulting a white child, 
and on suspicion of murdering a white woman. - - - - A newspaper 
item says: ‘*Governor Samford of Alabama was sworn into office 
while ill at his house, and he continues to be seriously ill. He 
has not been inaugurated and he cannot discharge the duties of 
his office. Strangely enough, the State constitution is silent as to 
who shall be the successor of a governor dying before inaugura- 
tion. There is no lieutenant-governor. At the request of Gov- 
ernor Samford, the Hon. W. D. Jelks, president of the State Senate, 
has been made acting governor. Practically the difficulty is thus 
bridged over, but the want of foresight in the makers of the Alabama 
constitution seems queer.’’ - - - - A new nation called ‘‘ The Com- 
monwealth of Australia,’’ had its birth on the first of Jan- 
uary of the present year. The fact that it chooses to call 
itself a Commonwealth instead of a Dominion, as in the case 
of Canada, is significant of the independent spirit of its people. - - - - 
The ‘‘ Mich-und-Gott’’ policy prevailing in Germany, under which 
every uniformed man with double rows of buttons running to his 
shoulder points, is rolling his eyes to see if some one is not going to 
knock a chip off his shoulder, culminated the other day in dismissing 
Max Lenzmann, the ten-year-old son of a Beriin lawyer, from his 
gymnasium, and in forbidding him to enter any other gymnasium in 
Prussia, for committing /ésé majesté, when the principal of the gymna- 
sium mentioned to the pupils the recent attempt at Breslau on the life 
of Emperor William. - - - - ‘‘ John Marshall Day ”’ will be celebrated 
by Yale University. The oration will be delivered by Charles Perkins, 
of Hartford, President of the Connecticut State Bar Association. - - - - 
There is a legal aid society in New York, created to give free legal ad- 
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vice to indigent persons. It seems that persons are availing themselves 
of its privileges very largely. Some of the members of this society are 
ladies, and the acting general counsel is a lady, Miss Rosalie Loew. 
_ Miss Ettlinger, also a member of the bar, has volunteered her services 
in the branch for women. Andrew Carnegie has declared his willingness 
to act as a member of the committee to be established for creating a 
branch of the society for the benefit of seamen. - - - - A flutter was 
created lately in art circles, by the decision of the English Queen’s 
Bench Division, to the effect that tapestries hung by a tenant ina house, 
one-half fixed and one-half loose, become a part of the freeliold and are 
to be hogged, according to the English law, by the landlord at the ex- 
piration of the tenancy. - - - - ‘‘ We pray to know now what are the 
national powers of expansion.’’ —(New York Sun). We will tell you. 
They are just what the American people, through the political depart- 
ments of their government, decide them to be. We have the power, in 
common with all sovereign nations, to acquire new territory, and to 
govern it as we please, subject only to our own consciences and to the 
morality of nations. Who says we have not? The men who made the 
American constitution, and who have been dead a hundred years, never 
said a word on the subject, and never thought about it. Because they 
failed to say a word upon the subject, or to bestow the slightest thought 
upon it, shall the question be settled for us, and for all time, by the 
majority of a bench of nine judges? Or shallit be settled by the 
political action of a self-governing people? 

The Cape Law Journal (South Africa), praises the American Digest 
by saying: ‘‘ It is, however, the accurate distribution of the cases under 
large and proper permanent headings, with appropriate sub-headings 
which forms a noteworthy feature of the work. To us the cases on 
Corporation, Insurance, Negligence, Patents and Trade-marks are of 
particular interest, and so they will prove to all South African law- 
yers.”’ - - - - An indictment returned by a grand jury on Labor Day, 
has been held, by the Supreme Court of Ohio, to be a good indict- 

The New York Court of Appeals, in the case of Forbell 
v. The City of New York, have recently decided that if a municipal 
corporation, by driving wells and establishing pumping stations, steals, 
through underground percolation, the water of a rural proprietor, it 
must pay damages for it, on the ground that it is a taking of private 
property for public use, which cannot be done under constitutional 
prohibitions, without the making of just compensation. The decision 
affirms the judgment of the Supreme Court of the Second Judicial 
Department (Brooklyn). There is nothing in it that will startle a law- 
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yer. Itis plain common sense and common justice The German 
members of the International Court of Arbitration, created by the Hague 
Conference, will be Dr. Binguer, president of the Senate of the High 
Court ; Herr Von Frantbius, Councillor of the Foreign Office and Council- 
lor of the High Court, and Professor Von Bar, of the University of Goettin- 
gen. - - - - Perhaps the fidelity of a lawyer to his client was never more 
strongly illustrated than on a day last summer in the Supreme Court of 
the State of New York, at Syracuse, when Truman K. Fuller, a member 
of the bar, stood before the bench leaning heavily upon it, announcing 
what was well known, that he was about to die, and dsking for a post- 
ponement for two or three days of a divorce suit, in which he was 
counsel, in order that he might argue it. He was the victim of 
a cancer, which had eaten almost to his vital organs, and he was in such 
a condition that he might die any day. And yet he was calm in his 
determination to finish this one case while his life lasted 

ing the term of the Supreme Court of Missouri which closed last year 
with its summer adjournment, the court, which is composed of seven 
judges, disposed of 498 cases in all. Of this number 152 were dis- 
posed of by motion and 346 by opinion. The opinions filed by each 
judge during the year were as follows: By Gantt, C. J., 75; Brace, 36; 
Robinson, 22; Sherwood, 25; Burgess, 81; Marshall, 54; Valliant, 50; 
by Krauthoff, special judge, 1; per curiam, 2. The work of Chief Jus- 
tice Gantt and of Mr. Justice Burgess is up to a good average, and the 
opinions of those judges are good in quality as well as in quantity. The 
same cannot be said of the others, so far as quantity is concerned. The 
court is now disposing of fewer cases by opinion and judgment than the 
old St. Louis Court of Appeals, composed of but three judges, disposed 
of, when the same class of litigation came before it that now comes before 
the Supreme Court. - -- - The Hay-Pauncefote Treaty about the Isthmian 
Canal received two serious amendments in the Senate ; one of them super- 
seding the Clayton-Bulwer Treaty, and the other leaving out the clause 
inviting the concurrence of other powers. The substantial effect of 
these amendments is to make an American canal, created by American 
money, subject to American control and defense. There is nothing in this 
which is offensive to England, or to any other power; but it is perfectly 
simple, naturaland just. Public opinion in England seems to take this 
view of it. At least the amendments of the treaty and the handing it 
back to England as amended, has created no excitement in that country. 
- - - - If the good ladies of England follow the example of Mrs. C. 
K. Pier, of Milwaukee, U. S. A., and her daughters, the Bar will have 
to look to its laurels, says the Westminster Gazette. Mrs. C. K. Pier, 
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who is a widow with three daughters, took up the study of law some 
six years ago, and is now a Court Commissioner of the State, having 
influenced the legislature to pass a law permitting women to hold the 
- office, to which it would appear she was immediately elected. Her 
eldest daughter took up the study of medicine as well as that of law, 
in order that she might become an expert in medico-legal cases ; the two 
younger daughters are doing an ordinary office practice. Were a 
lady suddenly appointed to any official legal postin this country 
it would be interesting to hear what the Bar would have to say in the 
matter; but then we have lady doctors, and perhaps eventually we may 
have lady lawyers A judge of the Supreme Court of New York, 
long kept up the scandal of holding his judicial office, and at the same 
time holding the office of political boss for his party in Albany. He 
was lately retired — not from the office of judge — but from the office 
of boss; and the Honorable David Bennett Hill did the neat and whole- 
some job with his little hatchet The negroes of Knoxville, 
Tenn., not long since held a public meeting and passed a resolution of 
thanks to Mr. Justice Harlan for his dissenting opinion in the Kentucky 
“Jim Crow’’ Car case. George W. Wassom, a colored lawyer, pre- 
sided, and J. M. Trigg, the only negro alderman in the city, acted as 
Secretary A press dispatch says that ‘‘ Organizer’? William 
Warner, of the United Mine Workers, leader of a recent strike, was sen- 
tenced to six months imprisonment at Cumberland, Md., for ‘‘ Unlaw- 
ful Assembly.”” What is ‘‘ Unlawful Assembly” in a free country? 


EspousinG THE Cause oF A Curent You Know To BE 
Wrone. —In an article alluded to in a former number, Senator Bev- 
eridge argues, though guardedly, that a lawyer ought not to take a 
case that he knows to be wrong. In this we fully concur with 
him. One of the greatest evils attendant upon the practice of the 
law is the habit, often induced by necessity, of taking the wrong side, 
as well as the right side of every legal controversy, — the side which the 
lawyer knows to be wrong. Possibly an exception to this rule of legal 
ethics exists in the case where a lawyer is called upon to defend a 
person charged with crime. The lawyer, it is well argued, has no 
right to be the judge of the guilt or innocence of his client. It is his 
duty to defend him to the extent of seeing that he has his legal 
rights. Beyond this he has no right to go. He has no right to resort 
to tricks or subterfuges in order to vindicate the cause of a man, even 
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if he believes him to be innocent, and more especially if he believes him 
to be guilty. The monstrous proposition of Lord Brougham that it is 
the duty of a lawyer to stand by his client, although he may involve 
his country in confusion, can find no echo in the breast of any just or 
patriotic man. It involves the monstrous conception that a lawyer 
owes a higher duty to a criminal — to a scoundrel — to a knave, — than 
to his country. Who would think of putting such a proposition to a 
soldier? But outside of the plain duty of defending men charged with 
crime previously committed, whose proper defense is absolutely neces- 
sary to the safety of the innocent, —it cannot be said that there is 
anything in the ethics of the legal profession which requires a lawyer 
to make himself particeps criminis with a criminal or a rascal. 


Onty Turee Days ror Bigamy.—A special correspondent of the 
New. York Sun, under date of London, December 8, 1900, writes: — 


Justice Darling has raised a storm of indignation because of a sentence of 
three days’ imprisonment upon a man convicted of bigamy. The judge re- 
marked that the marriage had been before a registrar and therefore had not 
profaned any religious ceremony. As a marriage by registrar is absolutely 
valid, critics point out that Justice Darling, as the mouthpiece of the law, is 
bound to recognize it. The women of England are protesting that their sisters 
should not be exposed to such villainy by trusting absolutely to the legal cere- 
mony. 


German Law: RESPONSIBILITY OF GERMAN BANKERS FOR THE FUL- 
FILLMENT OF REPRESENTATIONS MADE BY THEM IN THE SALE OF STOCKS.— 
The American Vice-Consu] at Frankfort, Germany, has made the fol- 
lowing report to the State Department :— 


The Imperial Supreme Court of Germany (the court of last resort) has 
decided that a banking firm, or a company selling stocks or bonds, i; liable to 
refund money to purchasers when any of the statem’nts given in the prospectus 
published with the issue of said loan or stock arefound not to be in accordance 
with facts. The decision was in a case that came up.on appeal from a lower 
court, which had decided against a banking firm that had recommended certain 
shares of stock of an industrial company as promising after the first year of its 
operation about 5 per cent dividend and within four or five years thereafter still 
more. 

The bankers, as stated by claimant, also recommended the stock -issuing 
company as being a concern of brilliant future, and the stock as a good and safe 
investment. The lower court held the first statements of the bankers to be of 
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a general nature, which are customary in business usage, and not of a character 
to make them responsible, but decided against the defendants on account of the 
Jast-mentioned remarks, which amounted to a guarantee. 

The Imperial Court, on appeal, declared that the bankers were liable, under 
the first-named statements, which they admitted to have been made by them, 
and which established their liability, without regard to the point on which the 
lower court had formed its judgment. 


WuetHerR AMBULANCE CuHaseRs’’ alias ‘* AccIDENT ADJUSTERS”’ 
arE Guitty or Contempt or Court. — The following news item 
recently appeared in the New York Sun: — 


In an action brought on behalf of the estate of Lofi Nester, who was killed 
by a car of the Metropolitan Street Railway on June 4 last to recover damages 
for her death, a jury found that her death was due to her ownnegligence. She 
was with her sister at the time, and Robert J. Irwin, ‘‘an accident adjuster,”’ 
gave the sister a card of alawyer. It appears that Irwin gave three witnesses 
a typewritten statement of the alleged facts, which two of them afterward re- 
pudiated. He said that when the facts were fresh in their memory they had 
said what he had written. The company moved before Justice McAdam to 
punish Irwin for contempt of court for giving the statements to witnesses. In 
denying the motion yesterday Justice McAdam said: — 

“The methods employed have become so common in New York, particularly 
in negligence cases, that they are tolerated complaisantly and scarcely made 
the subject of comment. While in the Commonwealth of Pennsylvania the 
courts have thundered forth their condemnation of accident adjusters, runners 
and lawyers, who through their agency foment litigation, in language too vig- 
orous to be misunderstood. The court believes the plaintiff’s attorney was 
imposed upon and he is exonerated from censure, but the court is bound to 
disapprove the methods of adjusters as detrimental to the pure administration 
of justice. Experience has demonstrated that whether in the police or the 
higher courts, the runner lends neither dignity nor character to the legal pro- 
fession whose members generally suffer more or, less from association with 
him. 

“Trwin was clearly the instigator of the suit, the procurer of the evidence to 
maintain it, and if the plaintiff had succeeded at the trial it might have been 
claimed with much force that he was guilty of misconduct by which the rights 
of the defendant were defeated, impaired and prejudiced, and hence guilty of 
a civil contempt, but as the defendant succeeded at the trial such right to 
punish does not exist under the provisions of the code.”’ 


Tue Curiosity oF Inpran Law.— We have before us a number of the 
Kathiawar Law Reports, published, ‘‘ with the permission of the 
Political Agent, Kathiawar,’’ by that learned gentleman, Ganeshji 
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Jethabhai, Kathaiwar Agency Pleader, at Limbdi, India. Some of the 
law which we find administered, according to the reports of cases 
given therein, furnishes curious reading to us Americans. One case, in 
a ‘*Criminal Revision’’ court before C. A. Kincaid, Esq., I. C. §., 
attracts our attention, and from the syllabus we incline to the belief 
that the addition I. C. S. does not mean icicle; for either the learned 
judge, or the law which he administers, leans to the soft side of the 
heart. The syllabus of the case referred to is as follows: — 


Where accused broke into an empty house in order to,enjoy a widow, and 
were accordingly, convicted of lurking house trespass by night, held, inrevision, 
that they were not guilty, coition with a widow being no offense, and house- 
breaking being only an aggravated form of criminal trespass. 


Another case before the same learned judge reminds us strongly of 
the distinction taken by Dr. Joel Prentiss Bishop between the right of 
perfect and the right of imperfect defense,— a distinction so refined 
that a person meditating the enjoyment of either right willscarcely have 
time to theorize upon it. The syllabus of this case is as follows: — 


Where accused, on hearing a taunt from the complainant and seeing him 
twisting his moustaches (as he uttered the taunt), pursued him, wrenched away 
his knife which he held towards the accused as the complainant was cornered, 
and stabbed him several times with it, — Held that no right of private defense 
existed, as when the complainant was cornered and drew a knife, the accused 
had certainly a right of private defense if that knife was held towards him in a 
menacing way, but directly he wrenched away the knife and the complainant 
was disarmed, all right of private defense ceased. 


There are other good things in the Kathiawar Law Reports ; but we forbear 
to set them out: — 


‘*For we have many a league to go, 
And every now and then a blow, 
And ten to one at least the foe, 
Before our horses graze with ease 
Across the swift Borysthenes.”’ 


Mr. Justice HarLtan ON THE VALUE OF ORAL ARGUMENTS. — 
Speaking with reference to the observations of the late Lord Russell 
of Killowen, disparaging oral arguments, Mr. Justice Harlan, of the 
Supreme Court of the United States, not long ago made these remarks 
to a correspondent of the New York Evening Post : — 


It is a matter of serious regret and concern to this court that the practice 
of oral argument appears to be falling into disuse. The idea seems_to have 
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become general among members of the bar that we prefer arguments presented’ 
in the form of written briefs. Such is not the case. There are many times 
when nothing can take the place of the personal presentation. Briefs are well 
enough in their way, but it very often happens that the real point upon which 
a case turns may be overlooked in a brief, while an oral argument may serve to 
bring it home to the court. A special emphasis, a striking simile, may throw 
new light on an intricate problem, and perhaps reverse a judgment in the mind 
of the court, 


It is to be remembered that the Supreme Court of the United States 
have always set high value upon oral argument, and that difficult cases 
are often ordered down for reargument by that court. Two hours on 
a side are allowed for argument, and in cases of great importance, the 
time is extended. During the argument the judges frequently ask 
questions, tending to clear doubts in their minds; but these questions 
seem, all of them, to be directed with the idea of consuming the time 
allotted for argument in possessing the minds of the judges of all the 
facts and features of the case. It is a pleasure to listen to a good 
argument in the Supreme Court of the United States. The fretfulness 
and impatience of argument which are discovered in some other appei- 
late courts does not seem to exist there at all. 
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NOTES OF RECENT DECISIONS. 


Law: Common Law MispEMEANOR — OFFENSE OF Dispos- 
OF Deap Bopirs ror Dissection. —In the case of Thompson 
State,’ the Supreme Court of Tennessee, in an opinion by Caldwell, J., 
held that the unauthorized disposition and sale of a dead body of a 
human being for gain and profit, is a common-law misdemeanor of high 
grade, and malum in se; and an unsuccessful attempt to commit that 
offense is a misdemeanor, indictable and punishable at common law, 
though there is no statute prohibiting such offense. 


Practice: RigHt TO TAKE A Nonsurr — OF DEFENDANT TO A 
VERDICT WHERE PLAINTIFF OFFERS NO Evipence.—JIn the case of 
Fox v. Star Newspaper Company,? the British House of Lords decided 
that a plaintiff who offers no evidence at the trial cannot elect to be 
nonsuited, but that the defendant is entitled to a verdict. 


Copyright: WHETHER PeERFoRATED Carps UsEeD IN PRINTING 
Macaines Can BE THE SuBJECTS oF CoprriGHt. — Among the note- 
worthy English decisions of the last year may be mentioned the case of 
Boosey v. Wright.* In this case the question was whether a perforated 
card inserted into a machine, by means of which it was possible to 
reproduce the sounds of certain copyrighted songs, was an infringe- 
ment of the copyright attaching to those songs. A further question 
was whether directions on the cards as to time and expression, similar 
to those contained in the copyrighted music sheets, whereby the person 
using the machine or organ could operate certain stops and swells, so 
as to vary the effect produced, were also infringements. The English 
Court of Appeal, affirming the decision of Mr. Justice Stirling, decided 
that the cards were merely a portion of the mechanism of the machine 
or organ; but (reversing Mr. Justice Stirling) they also held that the 
directions as to expression, etc., were also unprotected. 


1 58S. W. Rep. 213. 3 (1900) 1 Ch. 122; s. ¢. 81 Law 
2 (1900) A. C. 1; 8.c.81Law Times Times Rep. 571. 
Rep. 562. 
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AprELLATE ProcepurE: DecipinG Cases ON THE OPINION OF THE 
Jupce at Nist Prius. — In the case of the Greek Catholic Church v. The 
Orthodox Greek Church, decided by the Supreme Court of Pennsyl- 
yania,! the question for decision rmlated to which of two contending 
factions of a society of the Greek Church should have the temporalities 
of the church,—a question by no means new, but always difficult. 
The Judge of the Court of Common Pleas, in deciding the case, deliv- 
ered an opinion of considerable length, stating the facts, and giving 
his views of the law, supported by citations of authorities.2 The 


Supreme Court of Pennsylvania adopted this opinion in the following 
language : — 


Per Curiam. The opinion of the learned court below contains an exposi- 
tion of this controversy so full and exhaustive, and so eminently in accord 
with the testimony taken on the hearing and with our own decisions, that we 
adopt it as the opinion of this court, and affirm the decree for the reasons and 
upon the considerations therein expressed. Decree affirmed and appeal dis- 
missed, at the costs of the appellants. 


Many other cases in the Supreme Court of Pennsylvania are decided 
in the same way. We venture to raise the question, as we have done 
in the past, whether it would not be well for other States to adopt this 
practice. Pennsylvania is the second State in the Union, having, 
according to the census of this year, a population of more than 
6,000,000. It is a great railroad and manufacturing State. Its prop- 
erty interests are enormous. And yet it has never been obliged to 
resort to the customary devices of a Supreme Court Commission, and 
until recently it has had no intermediate appellate court, to relieve the 
congested docket of its Supreme Court. On the other hand, its rules 
of appellate procedure encourage its nisi prius judges to do their work 
well and thoroughly in the first instance, by writing opinions, giving 
reasons for their decisions; or, in cases at law, by passing in writing 
upon instructions to the jury tendered by the counsel, giving full reasons 
for giving or refusing them. Such a record enables the Supreme Court 
to deal with the case with much greater ease and expedition. If they 
concur in what the trial judge has done and in his reasons for doing it, 
as they often do, they merely say so, and there the case ends. More- 
over, their official reports are not incumbered with reports of all the 
decisions which they render; but large numbers of them are marked 
not to be officially reported, and are known to the profession only 
through the Atlantic Reporter, published by the West Publishing 


1 46 Atl. Rep. 72. of this learned judge is not given in 
2 It is to be regretted that the name the report. 
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Company at St. Paul, Minn. On the other hand, there is one manifest 
drawback to this system. Under it the judges of the Supreme Court 
are tempted to fall in with the views of the nisi prius judges, 
because it is much easier for them to do so, than it is for them to 
make an original investigation and construct an opinion of their own, 
In estimating the merits and demerits of this system, this feature of 
it should certainly not be overlooked. 


MEANING OF THE Worp ‘‘ Maticious.’’— Ina Kentucky case marked 
‘* not to be officially reported,’’! a judgment was reversed because of — 
an erroneous instruction defining the word ‘‘ malicious.’’ The judge 
told the jury that ‘‘ by malicious, as used in this instruction, is meant 
the doing of a wrongful act without legal right.’’ The Court of Ap- 
peals of Kentucky said that this was wrong; that the court should have 
told the jury that by the word‘ malicious,’’ as thus used, is meant the 
‘* intentional ’’ doing of a wrongful act without legal right. 


Emp.oyment py THE YEAR: CONTRACT NEED NoT BE IN EXPRESS 
Worps — Renewat By Imprication. — In the case of Kelly v. Carthage 
Wheel Co.,? decided by the Supreme Court, two of the paragraphs of 
the official syllabus are as follows: — 


1. In order to constitute a contract of employment for a year, it is not es 
sential that the agreement shall contain express words of employment for that 
specific period. The intention of the parties, in this respect, as in all others, 
must be gathered from the whole instrument or agreement. 

* * * * * * * * * * * * * * * * 


8. Where, under such contract, the employé is continued in the same service 
of the employer after the expiration of the year without any new or different 
arrangement, a contract for another year, upon the same terms, arises by impli- 
cution of law; and when, before the end of that year, the employé is discharged 
without justifiable cause, a right of action accrues to him against the employer 
for breach of the contract. 


SusproGcation: Ricut or One Partner Payinc Dest or Firm, TO BE 
SUBROGATED IN Respect oF ANY Securities HELD BY THE Firm CREDITOR 
AGaInsT THE Firm.— In the case of Sands v. Durham,' it appeared 


1 Ohio Valley Tel. Co. v. Meyer, 
56 S. W. Rep. 673. 


2 57 N. E. Rep. 984. 
3 6 Va. Law Reg. 248. 
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that one member of a partnership firm satisfied, out of his private means, 
certain judgments which had been recovered against the firm, and then 
brought a suit in equity for a settlement of the partnership accounts, 
for contribution from his copartners, and prayed to be subrogated to 
the liens of the judgments. It was, of course, held that he was 
entitled to a partnership settlement, and to a decree for a contribution 
from his copartners; but it was held that he was not entitled to be 
subrogated to the security which the liens of the judgments against the 
partnership afforded to the plaintiffs in those judgments. It did not 
appear that there was any special agreement between the plaintiff and 
hisecopartners that, in the event of his satisfying the judgment against 
the partnership, he should acquire such a right of subrogation. The 
question thus sharply presented was, whether, in the absence of 
a special agreement with his copartners, one partner, who satisfies, out 
of his private means, debts against the firm, acquires a right of subro- 
gation to any securities held by the firm creditors, whose debts he thus 
pays. In deciding this question in the negative, the following extract 
from the opinion of ths court, written by Caldwell, J. (the italics being 
ours) indicates the theory on which the court proceeded :— 


* Subrogation is the equity by which a person who is secondarily liable for a 
debt, and has paid the same, is put in the place of the creditor so as to entitle 
him to make use of all the securities and remedies possessed by the creditor in 
order to enforce the right of exoneration as against the principal debtor in the 
same rank with himself. To entitle a party to subrogation his equity must be 
strong and his case clear. It is an equity called into existence for the purpose 
of enabling a party secondarily liable, but who has paid the debt, to reap the benefit 
of any securities which the creditor may hold against the principal debtor and 
by the use of which the party paying may then be made whole.! But says this 
learned author:? “ The principle of subrogation is a general one and will apply 
to every instance (except in the case of a mere stranger), where one man has 
paid a debt for which another is primarily liable. The right will not, however, 
exist between parties who are equally bound—asfor example copartners, co- 
obligors and cocontractors, except, of course, by virtue of a special contract. 
Such special contract may exist, for example, where an outgoing partner takes a 
covenant from the remaining members of the firm to pay the partnership debts 
and save him harmless. He stands, under these circumstances, in the position 


or a surety, and may be subrogated to the remedies of the creditor if the 
covenant be not fulfilled.” 


The Virginia Law Register, ably edited by Prof. W. M. Lile, 
of the University of Virginia, devotes some of his space to the almost 
impossible task of compelling the Court of Appeals of Virginia to hew 
to the line of sound legal doctrine. It has reversed that court on sun- 


1 Bispham’s Principles of Equity, 393. 2 P, 396. 
VOL. XXXV. 
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dry occasions, and sometimes one might wish that it had the power to 
follow up its reversals with compulsory process. Under the systems of 
procedure derived from the Roman Law, and still used with various 
modifications on the Continent of Europe outside of the British Isles, 
difficult questions of law are referred to private jurisconsults, or, in Ger- 
many, to the Universities, not for decision, but for advice,— just as a 
Roman Praetor who was regarded as an administrative officer rather than 
as a judge, and who might in fact be a soldier and not a lawyer at all, 
referred questions of law to the jurisconsults,— to the Ulpians and the 
Papinians of old renown. In our day, the legal publications, or at least 
some of them, become self-constituted jurisconsults, by referring 
decisions to themselves after they have been rendered, and by confirming 
or reversing the decisions of courts of last resort and of the greatest 
eminence; and the American Law Review confesses its merit or its 
fault in this respect. Prof. Lile has executed this thankless office so 
well in the present instance, that we subjoin his entire note to a de- 
cision of the Virginia Court of Appeals, assuming his consent that his 
note shall receive a wider circulation than it can have in the Virginia 
Law Register : — 


The single point decided in this case is that subrogation does not exist as 
between partners, where one, after dissolution, discharges a judgment against 
the firm, out of his own funds. In this ruling we think the court has been 
misled by Mr. Bispham’s statement, which is quoted and followed. Mr. Bis- 
pham does not confine the principle to partners — but his statement is that the 
right of subrogation does not exist ‘‘ between parties equally bound, as for 
example, copartners, coobligors, and cocontractors,’’ except by virtue of a 
special contract.! The authorities cited in support are two Pennsylvania cases 
and one English case, viz.: Bailey v. Brownfield,? Fessler v. Hickernell,? Oakley 
v. Pasheller.* 

As the doctrine of subrogation has been extended in America far beyond any 
application of it by the English courts, we may dismiss from consideration any 
English authority in this connection. Mr. Bispham himself points out, in the 
section preceding that just cited, the difference between the restricted applica- 
tion of the doctrine by the English courts and the liberal views entertained and 
enforced on that subject by the courts of this country. As an example of this, 
the author cites the case of Copis v. Middleton,’ in which it was held by Lord 
Eldon, followed later by Lord Brougham in Hodgson v. Shaw,® that a surety 
who satisfies a judgment against himself and his principal is not entitled to be 
subrogated to the rights of the creditor, and to have the judgment kept alive 
for his benefit. Such a doctrine shocks the conscience of an American law- 
yer—and must have disturbed that of the English bar, as the right of sub- 


1 Bispham’s Equity (5th ed.), sec. 337. 4 10 Bligh (N. 8.) 548. 
2 20 Pa. 41. 51T. & R. 229. 
8 82 Pa. 150. 6 3 My. & K. 190. 
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rogation in such case was subsequently extended to the surety by Act of 
Parliament.!. The doctrine of Copis v. Middleton was expressly repudiated by 
the Virginia court in Powell v. White.” 

As to the Pennsylvania cases cited by Mr. Bispham, in the first ® sub- 
rogation was properly denied to one partner as against the other on 
the ground that the partnership accounts had not been settled, and it 
could not therefore appear whether one partner had paid more than his share 
or not. The court does say, however, cbiter, that one partner, after paying a 
partnership debt, cannot be substituted to the rights of the creditor as against 
his copartner — doubtless a correct statement of the law so !ong as there are 
partnership assets or unsettled partnership accounts. In the other case 
relied upon by Mr. Bispham,‘ subrogation was denied to one partner 
as against the other on the express ground that until the partnership 
accounts were settled there was no way of ascertaining whether any, and if any 
what, balance was due to the partner seeking subrogation. The court distinctly 
recognizes the right of the partner who has paid more than his share to claim 
the benefit of subrogation, provided that, upon a settlement of the partnership 
accounts, a balance appears to be due him. Says Paxson, J.: ‘‘Where one partner 
has paid a partnership debt he is not entitled to subrogation until an account 
has been settled between them. In what other way can it be ascertained which 
is the creditor and which is the debtor partner? * * * How can it be ascer- 
tained upon the execution how much of the debt Bomberger [the defendant 
partner] ought to pay? Clearly this cannot be done without a settlement of 
the partnershipaccounts. It may be that upon such settlement it will be found 
that Hickernell [the plaintiff partner] ought to pay the whole of the judg- 
ment.’? Along with the report of this case is presented a brief résumé of the 
argument of counsel, from which it appears to have been conceded, in the 


= 


light of numerous Pennsylvania cases cited, that the right of subrogation 
r would exist but for the unsettled condition of the accounts. - 
. It appears, therefore, that Mr. Bispham’s authorities are far from sustaining 
3 his text. 
y In the still later Pennsylvania case of Ackerman’s Appeal,® the right of 
one of two principal debtors (mot partners) to subrogation against his 
vy codebtor, on a joint judgment against both, was expressly upheld, Mr. Jus- 
y tice Paxson again delivering the opinion. ‘‘ The learned judge,”’ [below] says 
e the court, ‘‘ refused the subrogation upon the ground that Ackerman and 
\- Moser were both principal debtors. This was so as between them and the 
a plaintiff in the judgment. But as between themselves, Ackerman was surety 
Sy for Moser, and paid his share-of the joint liability. * * * As between 
a Ackerman and Moser, Ackerman was security for Moser’s share, and having 
ty been compelled to pay it, is entitled to the benefit of the judgment to that 
re extent.”” It is evident, therefore, that Mr. Bispham’s proposition that the 
ve right of subrogation does not exist ‘* between parties «equally bound, for ex- 
v= ample copartners, coobligors, and cccontractors,’’? does not express the law 
b- of his own State of Pennsylvania. 


119 & 20 Vict., c. 97. 4 Fessler v. Hickernell. 
2 11 Leigh, 309. 5 106 Pa. St. 1. 
3 Baily ». Brownfield. 
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It is equally demonstrable that it does not express the law of Virginia, or 
that generally prevailing in America. 

The doctrine of subrogation is one of the most beneficent in the whole range 
of equitable jurisprudence. It is not a technical principle, nor does it in any 
wise rest in contract. It is one of the benevolences of the law, created and 
enforced solely in the interest of justice. As was well said in Acer v. Hotch- 
kiss,! it is a “device to promote justice. We shall never handle it unwisely 
if that purpose controls the effort, and the resultant equity is kept steadily in 
view.’’ It is not invoked solely for the benefit of those who stand in the tech- 
nical relation of sureties. Where one is compelled to pay a debt, or part of a 
debt, for which another is, as between the two, primarily liable, then the per- 
son so discharging the liability is subrogated to all the remedies and securities 
to which the satisfied creditor was entitled. This principle has been so fre- © 
quently announced and so constantly applied in Virginia, and by the present 
court, that the citation of authority is needless. In no State of the Union has 
this beneficent principle been fostered with more zeal or enforced with more 
wisdom and liberality than in Virginia. The fine saying of Judge Carr, in 
Enders v. Brune,? has been accepted by the Virginia courts as expressing the 
spirit which should guide them io enforcing this right, namely: ‘‘It has 
nothing of form, nothing of technicality about it; and he who in administering 
it would stick in the letter, forgets the end of its creation and perverts the spirit 
which gave it birth. It is the creature of equity, and real essential justice is 
its object.” 

As stated by Mr. Justice Paxson, in Ackerman’s Appeal, already quoted 
from, itis a settled principle of law that while, as between principal debtors, 
both are equally bound to the creditor, yet, as between themselves, each is a 
surety for the other with respect to that portion of the debt due by his fellow. 
Even as between the creditor on the one hand, and the principal and surety on 
the other, the latter are both equally bound. The surety is as much bound as 
the principal—and primarily bound. The surety who binds himself as a 
codebtor with his principal, occupies the position of a principal debtor, equally 
bound with the principal, so far as concerns his obligation to discharge the lia- 
bility to the creditor. There is no difference in this respect between two prin- 
cipal debtors and two joint debtors of whom one isa surety. If the principle 
of subrogation applies not to parties ‘‘ equally bound’ when both are principals, 
it must be likewise inapplicable when ‘‘ equally bound ” of principal and surety 
respectively. But we know that the right does exist on behalf of the surety in 
the latter case. If one principal codebtor, though equally bound to the cred- 
itor, is but a surety for his fellow’s portion of the obligation, as no one denies, 
then the right must exist in the latter case also. 

Where the principal is insolvent, and one surety pays the debt, no court 
denies his right of subrogation against his cosurety —and yet here both are 
* equally bound,’’ and both are practically principal debtors by virtue of the 
elimination of the original principal by insolvency or bankruptcy. This phase 
of the question was strikingly exemplified in the well-known case of Pace v. 
Pace,® where one cosurety was held entitled to subrogation against the other, 
though equally bound with him. 


197 N. Y. 395. 2 4 Rand, 447. 3 95 Va. 792. 
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In the latter case this right of subrogation between two cosureties was, 
among other reasons, justified on the ground that it took away the temptation 
on the part of one codebtor to evade payment until the creditor should realize 
as much as possible from the other. ‘ Results like these,’’ said Harrison, J., 
“ which depend not upon the rights of the parties fixed by law, but upon the 
superior skill of one over the other in maneuvering for position, or upon the 
will and caprice of the creditor, or upon mere accident, cannot be founded 
upon sound principles.”” Applying this apt reasoning to the facts in the prin- 
cipal case, a different result should have been reached, since the rule established 
in the latter case encourages either partner not to pay voluntarily, but to 
maneuver for position and to evade payment as long as possible, in the hope 
that the creditor will in the meanwhile realize the copartner’s proportion of 
the joint debt. If by accidental circumstances, or by the caprice of the cred- 
itor, or by arrangement with one partner, the creditor had seen fit to enforce 
his judgment lien against both partners in a chancery suit, it is clear that the 
court, under the principles of Horton v. Bond,! would have taken notice of the 
equities of the partners inter sese, and would have subjected the property of 
each in such proportion as the state of the accounts between them showed to © 
be just. Is the partner who came forward and paid the whole of the debt, 
without evasion, and without awaiting pressure from the joint creditor, to 
suffer by reason of his promptness and integrity? Every principle of equity 
demands a negative answer. 

So that, on principle, the right of subrogation ought to exist ‘‘ between 
parties equally bound, as for example, copartners, co-obligors and cocon- 
tractors.” To say that it does not exist because such parties are ‘‘ equally 
bound” is a non sequitur. Such a reason is scarcely less satisfactory than the 
denial of the right in a particular case because both parties are of the same age 
or height. 

Nor is it at all satisfactory to say that the parties being equally bound, pay- 
ment by one extinguishes the entire security. This begs the question, since 
whether payment should be held to be an extinguishment is the point at issue. 
This was the unavailing argument made in Pace v. Pace.2 While payment by 
one co-debtor extinguishes the security at law, equity keeps it alive for the 
benefit of the debtor so paying. 


We conciude this already too voluminous note with a glance at the author- 
ities outside of Pennsylvania. a 

In Tompkins v, Mitchell,? the right of subrogation was enforced in favor of 
one principal debtor against his codebtor, where the former had paid more 
than his proportion of the debt, by substituting him in the place of the cred- 
itor whose vendor’s lien the plaintiff had discharged — the court saying that 
as between themselves each was a principal debtor for one-half of the debt and 
a surety for the residue. 

In Wheatley v. Calhoun,‘ precisely the same principle was applied, and on 
the same ground. Here, the parties were partners, and though the original 
debt was a joint but not a partnership debt, the firm subsequently executed its 
notes therefor, secured by a lien on the property for which the debt was 


1 28 Gratt. 815. 8 2 Rand. 428. 
2 Supra. 4 12 Leigh. 264, 278-274. 
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created. On of the partners discharged the whole, and was held (opinion by 
Tucker, P.) entitled to be subrogated to the lien of the creditor whom he had 
satisfied. 

In Dobyns v. Rawley,! it was held (opinion by Burks, J.) that where two 
persons jointly purchased real estate, executing joint bonds secured by a 
vendor’s lien, one who paid more than his share was entitled to be subrogated 
to the lien, to the extent of the surplus so paid. True, there was an agreement 
in this case between the debtors that they should pay in unequal proportions 
($2,400 and $2,600, respectively), but this was not material to the result, since 
the express agreement for unequal payments merely substituted the implied 
agreement which the law would otherwise have annexed, that they should bear 
the burden equally. ‘ 

We think the court in the principal case is in error in the statement that the 
opinion in the case of Buchanan v. Clark,? “‘ recognizes that partners ordinarily 
do not have the right to subrogation to the rights of the firm’s creditors holding 
a security for a debt of the firm, paid by one of the partners out of bis own 
meaas.’”’ In that case one of three partners had been furnished with money of 
the firm with which to pay, and had agreed to pay, the whole debt. He failed 
to do this, and the creditor having obtained a judgment against all three part- 
ners, it was discharged by the other two. These filed a bill seeking to be 
subrogated to the lien of the judgment for the whole amount against the delin- 
quent partner. The agreement mentioned, by which the latter assumed pay- 
ment of the whole, was manifestly material, and, indeed, essential to the relief 
sought. And, accordingly, the court granted the relief, on the ground of this 
stipulation between the partners. But we find nothing in the opinion which 
intimates that the right of subrogation does not exist as among partners, in 
the absence of any special agreement. 

The court in the principal case cites Sheldon on Subrogation, 170, 171, as au- 
thority for the proposition that the right of subrogation does not exist between 
codebtors and copartners. The citation, so far from sustaining the proposi- 
tion, is directiy opposed. The author’s statement in Sec. 169 is that ‘‘ one of 
several joint debtors will, as against his codebtors, ordinarily be subrogated 
to the securities and means of payment of the common creditor, whom he has 
Satisfied. * * * Each joint debtor is regarded as the principal debtor for that 
part of the debt which he ought to pay, and as a surety for his codebtors as to 
that part of the debt which ought to be discharged by them.’”’ The principle is 
then illustrated by numerous examples. In Sec. 171 the author is equally em- 
phatic in assigning to partners the same right. ‘‘A partner,’’ said the author, 
“who after dissolution of the partnership, paysa firm debt out of his private 
property, may in equity enforce contribution therefor from his copartners. 
* * * The right of one partner who has paid a firm debt to be substituted to 
the position of the creditor as against his copartners cannot ordinarily be 
enforced without a settlement of the partnership accounts. * * * And the 
representatives of a deceased partner who have paid the whole of a partnership 
debt, may be substituted to the place of the creditor, in order to recover 4& 
contribution from the surviving partner or his estate.’’ 

In 24 Am, & Eng. Enc. Law,* the same doctrine is announced, with a wealth 


1 76 Va. 537. 2 10 Gratt. 164. 3 234, 
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of authority cited in support. 
eroy’s Eq. Jurisp.? 

In Dowdy v. Blake,® the statement of Mr. Bispham is quoted, examined, and 
disapproved as not sustained by American authority. 

Nowhere do we find any distinction made in this respect between copartners 
and other joint debtors, and on principle no such distinction exists. Nor do 
we find any express authority for the statement of Mr. Bispham, or the view 
taken in the principal case, save in a few of the States where the English doc- 
trine prevails, that payment of asecurity by one codebtor, whether principal 
or surety, extinguishes it, unless an assignment be taken —a doctrine which 
was thoroughly examined and expressly repudiated in Powell v. White.‘ 

In the principal case, the partner who had paid the whole amount of the 
judgment, asked in his bill that the partnership accounts be settled, and that 
he be subrogated to the lien of the judgment against his copartner for any 
balance appearing from such settlement to be due him. It is submitted, with 
deference, that the court erred in denying him this right. 


To the same effect is Merwin’s Eq.,! and 2 Pom- 


ConstiTuTIONAL Law: ImparrinG THE OBLIGATION oF ConTRACTS — 
Vauipity oF Statutes CumuLative VoTinc By StTocK- 
HOLDERS. — According to a recent decision of the Supreme Court of 
the United States,° affirming a decision of the Supreme Court of Mich- 
igan,® a statute permitting each stockholder of a corporation to cumu- 
late his votes upon any one or more candidates for directors”? is within 
the power reserved by the State Constitution to its legislature to alter, 
amend, or repeal future acts of incorporation, and therefore does not 
impair the obligation of the contract made between the State and the 
corporation by its original charter and organization. 


ConstiTuTIonAL Law: Ricut To Vote For A MEMBER oF ConGREsS— 
Action FoR DamaGes FoR Resectinc Vote.— In the case of Wiley v. 
Sinkler,® the Supreme Court of the United States decided several in- 
teresting questions upon this subject. The case was a writ of error to 
the Circuit Court of the United States for the District of South Carolina, 
to review a decision dismissing a complaint in an action to recover 


1 Sec. 629. 6 Attorney-General v. Looker, 111 

2 (2d ed.) 1419 (n.). Mich. 498; 8. c. 69N. W. Rep. 929. 

' 3 50 Ark. 205; 7 Am. St. Rep. 88. 7 Mich. Stat. 1885, chap. 112; Pub. 
4 11 Leigh, 309. Acts 1885, p. 116. 

’ 5 Looker v. Maynard, 179 U.S. 46; 8 179 U. S. 58; s.c. Advance Sheets, 


#.c. Advance Sheets, L.ed. 1900, p. 21, L. ed. 1900, p. 17. 
opinion by Mr. Justice Gray. 
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damages for rejecting the vote of the plaintiff for member of Congress, 
The case was submitted as long ago as October 11, 1898. It was _ 
ordered for oral argument October 24, 1898, and was argued December 
8, 1899, and was held over until the present term and was decided 
October 15, 1900, the opinion being written by Mr. Justice Gray, 
Among the questions which were decided were these: The right to vote 
for members of Congress has its foundation in the Constitution of the 
United States, and therefore a case involving the question may be 
brought directly from the Circuit Court of the United States to the 
Supreme Court under the act of Congress creating the United States 
Circuit Court of Appeals; that such an action where the plaintiff lays 
his damages at the sum of $2,500, is within the jurisdiction of the 
Circuit Court of the United States, concurrent with the courts of the 
State; that the amount of damages for such a wrong, laid in a com- 
plaint at the sum of $2,500, being peculiarly within the province of the 
jury, no opinion which the court may take upon that subject can justify 
it in holding that the amount in controversy is less than the sum or 
value of $2,000, so as to oust the jurisdiction of the Circuit Court of the 
United States; but that the allegation in the complaint of the plaintiff 
that he was a duly qualified elector, but without any allegation that he 
was ever registered as such, was insufficient to state a cause of action 
for unlawfully rejecting his vote under the Constitution and laws of 
South Carolina, which required a registration as a prerequisite to the 
right to vote. In conclusion, the court hold that a voter who does not 
allege that he ever was registered or ever made any application to be 
registered, but who, so far as appears, may have been entitled to apply 
for registration, is not in a position to impugn the constitutionality of 
a statute for registration on the ground that it in effect required a 
longer residence in the county than was required by the Constitution 
of the State, and otherwise unreasonably impeded the exercise of the 
constitutional right of voting. 


TRADE-MARK: ABANDONMENT OF — LACHES OF THE PROPRIETOR OF. — 
The decision of the Supreme Court of the United States in Sazxlehner v. 
Eisner & Mendelson Company, rendered at the present term,' embodies 
an interesting inquiry as to what laches on the part of the proprietor of 
a trade-mark in allowing others to use it, will constitute in law an aban- 
donment of it.2 The principal proposition ruled by the court was that 


1179 U.S. 19; 8.c. L. ed., Advance 2 The decision of the court, whose 
Sheets, 1900, p. 8. opinion is written by Mr. Justice 
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the laches of the cwner of a trade-mark in the word ‘‘ Hunyadi ’’ is suf- 
ficient to defeat his rights therein, when by twenty years of inaction he 
has permitted the use of the word by infringers in this country, who 
have been using it under licenses from the Hungarian government, 
‘until the name has become generic as indicative of the whole class of 
medicinal waters for which it is used. The same decision was ren- 
dered in another case, argued and submitted at the same time, namely 
March 22d and 23d, 1900.1 


Suippinc: — LIABILITY OF CHARTERERS — EFFECT OF 
Cesser CLausE — Detay 1n Untoapine Causep By Pusiic Enemy. — 
The decision of the Supreme Court of the United States in Crossman 
vy. Burrill,? was made on a writ of certiorari to the United States Circuit 
Court of Appeals. At the last term, able counsel argued the case in 


the Supreme Court — Everett P. Wheeler for the petitioners, and 
Lawrence Kneeland for the respondents, — and the case was held over 
for decision until the present term. The opinion is written by Mr. 
Justice Gray, and is characterized by his usual patient research and 
accurate learning. According to the syllabus by the editor of the 
Supreme Court Reporter, the questions decided were as follows: — 


1, The cesser clause of a charter party saying: ‘‘ Chartercrs’ responsibility 
to cease when vessel is loaded and bills of lading are signed,’’ — does not re- 
lieve the charterers from liability for demurrage under provisions of the charter 
requiring them to pay demurrage for any delay in delivery by their fault or that 
of their agent, and declaring that the vessel is to have an absolute lien upon 
the cargo for all freight, dead freight, and demurrage, where the bills of lading 
which do not mention demurrage or refer to any other provisions of the charter 
than those concerning freight and average, have been assigned, and the delay 
in unloading is made by the assignees of the bills of lading, who thereby 


Brown, reverses the decision of the 
United States Court of Appeals, in 63 
U.S. App. 189, 145; 91 Fed. Rep. 536; 
and 33 C. C. A. 291. 

1 The case was held over until the 
present term, and the decision was 
tendered October 15,1900. Both cases 
were brought into the court by cer- 
tiorari to the United States Court of 
Appeals, and the petitioners for the 
certiorari who were successful in the 
Supreme Court, were represented by 
Antonio Kanauth, John G. Johnson of 


Philadelphia, Joseph H. Choate of 
New York, and Arthur Briesen. 

2 21 Sup. Ct. Rep. 88; s. c. 179 U. 8. 
100; reversing the decision of the 
United States Circuit Court of Appeals 
(62 U. S. App. 861; 91 Fed. Rep. 543; 
83 C. C. A. 663), which decision re- 
versed a decree of the District Court 
for the Southern District of New York, 
the same being now reinstated by the 
decision of the Supreme Court of the 
United States. 
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became consignees of the cargo, since the rights of the shipowners against 
those consignees depend altogether upon the contract created by the bills of 
lading, except so far as that contract refers to the charter party. 

2. A clause in a charter party for cesser of the liability of the charterers, 
coupled with a clause creating a lien in favor of the shipowner, is to be con- 
strued, if possible, as inapplicable to a liability with which the lien is not 
commensurate. 

3. A detention of a vessel for unloading, which is caused, not by any act of 
the shipowners or of the charterers, but wholly by the actual firing of guns from 
an enemy’s ships of war upon the forts in the harbor, directly affecting the 
vessel and making the discharge of the cargo dangerous and impossible, cannot 
be considered as caused by “ default’ of the charterers within the meaning of 
a charter party stipulating for demurrage in case of their default. 


DamaGes: Measure OF IN oF Decerr —MEasureD BY ACTUAL 
Loss AND NOT BY ExpecTeD Prorits oF UNREALIZED SPECULATION. — 
The decision of the Supreme Court of the United States, rendered at 
the present term, in the case of Sigafus v. Porter,’ is a very important 
one, as tending to settle a question with respect to the measure of 
damages in actions for deceit, as to which there is a difference of judi- 
cial opinion. The court had peculiar advantages for reaching a cor- 
rect decision. The case was twice argued by two of the ablest 
members of the New York bar, Edmund Wetmore, now President of 
the American Bar Association (with whom was Henry B. Johnson), for 
plaintiff in error; and by Albert Stickney for the defendants in’ error. 
It was argued on April 21st and 24th, 1899; was ordered for reargu- 
ment on May 15, 1899, and was reargued on November 15th and 16th, 
1899. Then the court took until October 29, 1900, to decide it. 
According to the syllabus made by the editor of the Supreme Court 
Reporter, the court holds that the measure of damages in an action for 
deceit in the sale of property is not the difference between the value 
of the property as it proved to be, and as it would have been if as rep- 
resented, but is the difference between the real value of the property 
at the date of sale and the price paid, with interest thereon, together 
with such outlays as were legitimately attributable to defendant’s con- 
duct; since the damages are limited to the direct pecuniary loss, if 
any, of the plaintiff, and will not cover the expected fruits of an 
unrealized speculation.? 


1179 U. S. 116; s.c. 21 Sup. Ct. United States Circuit Court of Appeals 
Rep. 34. for the Second Circuit (New York), 

2 In reaching this conclusion, the reported in 51 U. S. App. 693; 83 Fed. 
court reversed the decision of the Rep. 480; and 28 C. C. A. 443. See, 
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It is also significant of the difference of judicial opinion with ref- 
erence to the question that two of the ablest justices of the court 
(Brown and Peckham) dissented. The question was very sharply pre- 
sented by the rulings in the court below. After calling attention to 
the material issues of fact, and after stating the general propositions of 
law upon which, when applied to the evidence, the rights of the par- 
ties depended, the Circuit Court charged the jury: — 


The measure of damages in actions of this nature is the difference between 
the value of the property as it proved to be and as it would have been as repre- 
sented. You may find that the plaintiffs were influenced by one or more, and not 
by all of the representations, and to the extent that the plaintiffs have been 
injured by one of several misrepresentations, they are entitled to recover for 
that; that is, if you find the various issues of fact which I have left for your 
consideration in favor of the plaintiffs. 


To the giving of this instruction the defendant took an exception. 
The defendant asked that the jury be instructed as follows: — 


If the jury find for the plaintiffs, they can only find as damages, the direct 
pecuniary loss, if any, the plaintiffs suffered by reason of the false and fraudu- 
lent representations and acts of the defendant; and the value of the mine if the 
same had been as represented affords no proper element of recovery. The 
value of the mine when plaintiffs bought it must be applied in reducing and 
extinguishing the plaintiffs’ loss. 


The Circuit Court refused to give this instruction, and to such refusal 
the defendant took an exception. 

The decision of the court was that the instruction which was given 
was erroneous, and that the instruction which was requested by the 
defendant ought to have been given. Mr. Justice Harlan, who wrote 
the opinion of the court, showed that the question had been determined 
by the previous decision of the court in Smith v. Bolles;' but he pro- 
ceeded to examine first the Federal, then the State, and then the 
English decisions upon the question, — reaching the conclusion already 
stated. 


NEGLIGENCE: InJuRIEs FROM ExpLosion oF STEAM BorLers — Prima 
Facie Evipence or NeGiicence — Evipence or Drunken Hapits OF 
Encineer. — The decision of the Court of Appeals of Colorado, in the 
case of Bishop v. Brown,? is a shocking piece of injustice. The pro- 
prietors of a hotel kept a steam boiler therein for hoisting and other 


also, the case on motion to amend 1 132 U. S. 125, 129; s. c. 83 L. ed. 
certificate, 56 U. S. App. 62; 85 Fed. 279, 281; 10 Sup. Ct. Rep. 39. 
Rep. 689; and 29 C. C. A. 391. 2 61 Pac. Rep. 50. 
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purposes, and they kept a drunken engineer to run it. There was 
evidence tending to show that it was defective, and that they knew the 
fact. Finally it exploded, killing them and other people, wrecking the 
building, and greatly damaging a building of the plaintiff which stood 
in the vicinity. The plaintiff brought an action for the damages 
against the administrator of their partnership estate, and was non- 
suited, and the judgment of nonsuit was affirmed by the Court of 
Appeals of Colorado. A reading of the opinion of the court will con- 
vey to the mind the following impressions: 1. That it is written in 
excellent English. 2. That it reads like the opinion of a judge who is 
anxious to do justice. 3. Thatit really shows an absolute indifference 
to justice, and lands the case where a sheer love of injustice would have 
landed it. 

In the first place, the question related only to the propriety of an 
order of nonsuit. The question therefore was whether there was sub- 
stantial evidence of negligence to go to the jury. The abstracts of the 
evidence furnished by the parties show that there was, and the opinion 
of the judge shows that there was. Aside from the question whether 
the explosion of a steam boiler in the hands of a drunken engineer is 
prima facie evidence of negligence, there was evidence tending to show 
that the boiler was in a defective condition, and that the proprietors of 
the hotel knewit. In its opinion the court says: ‘‘Itis quite true that 
there is evidence by one or two witnesses to the point that the boiler had 
been permitted to get out of repair, and in this respect the proprietors 
were negligent. Taking the plaintiff’s case, however, asa whole, and 
taking all of his evidence altogether, the fact was not established, 
because he produced proof which tended to show not only that the 
boiler was a good boiler when purchased, but also that it had been 
put in complete repair, and had been properly tested by the author- 
ities whose duty it was to examine it, and that a certificate was 
issued to the owners authorizing them to use it at a certain pres- 
sure. When the plaintiff made this proof, he surely negatived and 
overcame the very slight proof which he offered to the other propo- 
sition, and in this respect, and to this extent, failed to show that the 
accident occurred because of the negligence of the owners, either 
in putting the boiler in, or using it after it was placed in the 
hotel, or continuing to use it after it had gotten into a condition 
which rendered its use unsafe.’’ The judge does not stop to consider 
that in dealing with the testimony in this way he is performing the 
office of the jury. Indeed, the whole discussion in the opinion of the 
testimony in the case would be a discussion suitable to be made in the 
jury room, or in an address to the jury by counsel for the defendant ; 
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put when a judge makes it in dealing with the propriety of a nonsuit 
he is utterly oblivious to the limitations of his own function, and to 
the line of demarcation between the powers of the judge and those of 
the jury in dealing with questions of fact. There was abundant evi- 
dence tending to show that the boiler was an old second-hand 
boiler, and in bad condition. Edward Werner, a machinist, inspected 
it before the explosion, and noticed that the rivets were corroded, and 
leaking, or had been. He crawled around on top of the boiler and 
found that the flues had been reamed so often that the pieces had 
dropped off, and cut through the reams, and they showed they had been 
leaking. The stem of the safety valve was broken off even with the 
upper surface, and for the broken part there was an iron piece substi- 
tuted, and this piece, substituted for the broken part, was standing on an 
angle and consequently did not allow the valve to work. After the wit- 
ness got off the boiler, Gumry, one of the proprietors, asked him 
how he found it; and he told him that it was in pretty 
bad shape, and Gumry said, ‘‘ Yes, I guess she is,’’ and then 
requested witness to put her in as good shape as he could, which the 
witness did. On cross-examination he said that he told Gumry that 
he considered the boiler unsafe, that Gumry said he knew that it was 
in a bad condition, but would not put in a good boiler then because he 
was not fixed. On another occasion he talked with Gumry about it, 
and Gumry admitted that the boiler was pretty bad and that they had 
got to get anew one. The witness testified that the leaking of boilers 
increases the danger of explosion. It was an old second-hand boiler 
and had been in use something like eight years. Another witness, a 
boiler maker, examined the boiler on the year on which it exploded, 
and found it in a very bad condition. The flues were corroded, also 
the shells, clear up to the water line. He told the engineer that the 
boiler was in a bad condition, and the engineer said he knew that it had 
been in a bad condition for along time, but that he wasn’t allowed to 
clean it out, as it should have been. He ran so late at night that he had 
no opportunity to give it athorough cleaning. This witness told the en- 
gineer that the boiler would have to be shut down and thoroughly 
Cleaned, the shells washed out thoroughly and new flues put in, and he 
authorized him to report to Gumry, one of the proprietors, immedi- 
ately, and the witness wrote to Gumry ‘to the same effect, but got no 
response. He then saw Gumry and told him that it would have to be 
cleaned out, but Gumry said that that would be quite an inconvenience 
to him. Another witness who had worked for Gumry as an engineer 
talked with him about the boiler, and Gumry told the witness that he 
did not think the boiler safe. It was too small; it required attention ; 


YUM 


142 35 AMERICAN LAW REVIEW. 


he was afraid of it; it would cause considerable trouble some time, 
He had a similar conversation with Greiner, the other proprietor of the 
hotel building; and told him, time and time again, that he was afraid 
the boiler would get him into trouble before they could get a new one 
in; spoke to the witness about the engineer, and told him that he 
ought to have two shifts; that seventeen or eighteen hours was too 
long for one man to attend to it; said his engineer was on duty as 
much as eighteen hours, and the witness advised him to put on two 
men. Other expert testimony was to the effect that if the safety valve 
had been in working order the excess of steam would have been released 
and the boiler could not have exploded, unless there were defects in its 
condition. 

This, in connection with the fact that the boiler did explode, was 
some of the evidence in the face of which the court has deliberately 
said that there was no evidence of negligence to go to the jury. It is 
scarcely necessary to say that this evidence is not set out in the opin- 
ion, but is glossed over with a great deal of scientific twaddle about 
steam boilers exploding from inscrutable causes. 

2. The court denies the doctrine of Rylands v. Fletcher,' although in 
one case the Supreme Court of Colorado had cited it with approval.? 

It is not preceived how the doctrine of Rylands v. Fletcher, came to 
be thrust into this case. That case held that one who collects water 
or any other dangerous substance on his land which, from its very 
nature, is constantly struggling to escape and which, if it does escape, 
will do damage to a coterminous land owner (in the particular case 
the owner of a subjacent mine), must restrain such substance, at his 
peril, and that the question of his negligence in restraining it does not 
arise. But in the case under consideration the plaintiff did not bring 
the action upon that theory, but on the theory of negligence. The 
plaintiff alleged that Gumry and Greiner did not employ skillful, com- 
petent and prudent servants, but permitted a boiler, which they knew 
to be weak, unsafe and out of repair, to be kept in use, and retained 
Loescher (an engineer) in their service, knowing him to be unskillful, 
negligent and addicted to the use of liquor. The theory of code plead- 
ing is that the defendant is entitled to be fully apprised of the grounds 
on which the plaintiff prosecutes his action; and this complaint, drawn 
on the theory of negligence, seems properly to have excluded from the 
case the theory of liability as an insurer. 

3. Leaving out, then, the question of liability as an insurer, but 
resting this judgment, as it properly did, upon the question whether 


13H. L. 330. 2? Railway Company v. Eagles, 9 
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there was prima facie evidence of negligence sufficient to take the 
question to the jury, the court, laying out of view and suppressing 
from its opinion the foregoing evidence, plants itself upon the American 
doctrine, that the mere fact of the explosion of a steam boiler is not 
prima facie evidence of negligence. There are a number of cases 
which so hold, and the court cites some of them. There are a small 
number which hold the contrary, and these have the better reason. 
The American courts which hold that the explosion of a steam boiler 
does not of itself afford evidence tending to show either a negligent 
defect in its construction, or negligence in keeping it in repair, or neg- 
ligence in operating it, proceed on the ground that many of these ex- 
plosions proceed from inscrutable causes. Certainly: the boiler is 
blown to fragments and the engineer is killed. The evidence speaking 
on the subject of negligence outside of the fact of the explosion, is gen- 
erally unattainable. Under these circumstances, what ought the pre- 
sumption of the law to be? Plainly, it ought to be that of negligence, 
to the extent of ealling upon the defendant to explain: the thing which 
does the mischief is in his possession, and he alone can explain. If 
this is not the law, what remedy has a coterminous land owner? How 
can he know whether a boiler used in the building of his neighbor is 
sound or uusound, and whether it is operated carefully or negligently? 
If he goes upon the premises to ascertain the fact, he commits a tech- 
nical trespass and is liable to be expelled as an intruder. If he files a 
bill in equity for an injunction against the dangerous object, on the 
ground of its being a nuisance, he will not be able to maintain his bill 
for want of evidence, and the law will not allow him to retain it and 
prosecute it merely as a fishing bill. There is nothing, therefore, for 
him to do except to stand still and await the catastrophe: to have his 
premises invaded by the flying fragments, his house torn down by the 
explosion, perhaps himself or his family killed or maimed. And if he 
seeks damages, the judge reads him a long scientific discourse, telling 
him that steam boilers frequently explode through inscrutable causes, 
and that the fact that it does explode and tear his house down and 
hurt him or the members of his family, is not prima facie evidence of 
negligence ; that the principle, res ipsa loqguitur does not apply, although 
it applies in every other similar situation. The judge rolls his eyes 
with gravity, and tells him this in a calm, low and preacher-like 
tone, and he must go home satisfied with his lot and filled with admira- 
tion for the laws of his country, and for the lawyers and judges who 
have made such laws. 

4. But if, as in this case, he attempts to prove as an element tend- 
ing to show negligence, that the boiler which «exploded was in the hands 
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of a drunken engineer, who was drunk at the time, this evidence is ex- 
cluded, and its exclusion is justified by a low-toned, specious argu- 
ment. It is admitted in the opinion of the judge that there was ‘ per- 
haps some evidence offered to the point that on the night of the 
explosion he was intoxicated, and unfit for duty; though the proof 
did not tend to show, nor was there any offered to show, that he 
was on duty at the time he was seen to be intoxicated.’’ The evi- 
dence which counsel for the plaintiff tendered on this point, and which 
the trial court excluded and which the appellate court justifies the 
trial court in excluding, tended to show that Loescher, the engineer, 
was a confirmed drunkard, which was well known to the proprietors; 
that both Greiner, one of the proprietors, and Mrs. Greiner had at- 
tempted to have him discharged for this reason; that Greiner had 
given him a bribe of $25 to remain sober for three months, and that 
he did so, but at the end of the three months relapsed into his drunken 
habits; that on the night of the explosion Loescher came apparently 
from the engine-room in a drunken condition, staggering and calling 
for drink; that he staggered out of the door and disappeared; that 
twenty minutes afterwards the explosion occurred, and that there was 
no witness as to what the engineer did in and about the engine room at 
the time of his departure, or in what condition he left the engine. We 
say that the exclusion of this testimony and the confirmation of this 
ruling by an appellate court is an inconceivable disgrace. On the whole, 
this is about as bad a case as it has been our misfortune to attempt to 
review. The facts tending to show negligence of an aggravated char- 
acter in maintaining an old, rotten boiler, are glossed over in the opin- 
ion of the court. The evidence tending to show that the old, rotten 
boiler was in the hands of a drunken engineer, drunk on the night 
of the explosion, was excluded from the jury. The whole case was 
then taken from them. Curia stulté egit. 


Surprinc: NEGLIGENCE IN LoaDING AND Stow1nG — OPERATION OF THE 
Harter Act. — The decision of the Supreme Court of the United 
States (opinion by Mr. Justice Gray) in the case of Knott v. Botany 
Worsted Mills,’ is, according to the syllabus in the Supreme Court 
Reporter, to the following effect: — 


1. Damage to wool stowed on the forward side of a temporary wooden bulk- 
head by drainage from sugar stowed aft of the bulkhead, when it results from 
the fact that for a short time the vessel was trimmed by the head after dis- 
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charging a part of the cargo, until she was again trimmed by the stern at an- 
other port, arises from negligence in loading or stowage of the cargo, which 
makes the vessel liable under the Harter Act of February 13, 1893,! notwith- 
standing any stipulations to the contrary in the bills of lading; and itis nota 
damage from fault or error in the navigation or management of the ship. 

2. A stipulation that the law of the ship’s flag shall govern, in a bill of 
lading for goods in a foreign vessel on a voyage from a foreign port to the 
United States, is nullified and overridden by the Harter act of February 13, 
1893,? which prohibits contracts against liability for negligence in loading and 
stowing the cargo.® 


1 Chap. 105, § 1 (27 Stat. at L. 445). 3 The decision affirms 51 U.S. App. 
2 Chap. 105, §1 (27 Stat. at L. 445). 467; 82 Fed. Rep. 471; 27C. C. A. 326. 
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BOOK REVIEWS. 


AMERICAN STATE REPORTS, VOLS. 72, 73 AND 74.— The American State Reports, contain- 
ing the Cases of General Value and Authority, Subsequent to those Contained in the 
“ American Decisions” and the “‘ American Reports,’’ Decided in the Courts of Last 
Resort of the Several States. Selected, Reported and Annotated, by A. C. FREEMAN, 
and the Associate Editors of the ‘“ American Decisions.” San Francisco: Bancroft- 
Whitney Company, Law Publishers and Law Booksellers. 1900. 


We notice in these three volumes valuable notes on the following subjects: 
When it is proper to appoint a receiver;! what is preferred stock and what 
are the rights of its holders; ? suits between husband and wife, when they may 
be maintained; * gifts to a class, such as “ children,’”’ and who entitled to take; ‘ 
right of a person whose debt is secured by a trust deed, pledge, mortgage, or 
other lien, to maintain an action at law to recover judgment on a debt; * what 
combinations constitute unlawful trusts; ® when after the appointment of a 
receiver, and without obtaining leave of court, actions may be prosecuted 
against him, or against the person for whom such receiver is appointed ; 7 rights 
and remedies of brokers and their clients when purchases are on margins; ® 
right to compel labor on highways;° the law of self-defense; ! liability of a 
parent for the acts of his children." 

In addition to these, every case which is reported in full is annotated with 
reference to preceding cases, and to monographic notes in the American State 
Reports and the American Decisions. 


NOTES ON UNITED STATES REPORTS, VOL. 1X. — Notes on the United States Reports. A 
Brief Chronological Digest of all Points determined in the Decisions of the Supreme 
Court. With Notes, Showing the Influence, Following and Present Authority of each 
Case, as Disclosed by the Citations Comprising all Citing Cases in that Court, the In- 
termediate and Inferior Federal Courts, and the Courts of Last Resort of all the States. 
By WALTER MALINS ROSE, of the San Francisco Bar. San Francisco: Bancroft- Whitney 
Company, Law Publishers and Law Booksellers. 1900. 

When this series was commenced the proposition made to the profession was 
to finish it in ten volumes. It has now reached nine volumes, and brings the 
citations down only to 102 U. S. In other words, 102 volumes have been covered, 
and 74 volumes are to be covered. It is true that the citations of the cases 
reported in the earlier volumes are necessarily more numerous than those re- 
ported in the later volumes; but, with due allowance for this fact, the question 
is, where is the thing going toend? It looks as though it would take fifteen 
volumes to end this vast mass of duplication, iteration and reiteration. It is 
useful to those who study law by cases only. Take, for example, the case of 
Tennessee v. Sreed,!? cited on page 371 of this volume under the head of ‘‘ Con- 


1 Vol. 72, pp. 29-97. 5 Vol. 73, pp. 559, 568. ® Vol. 74, pp. 667-669. 
2 Vol. 73, pp. 227-244. ® Vol. 74, pp. 235-273. 10 Vol. 74, pp. 717-740. 
3 Vol. 73, pp. 268-281. 7 Vol. 74, pp. 285-300. 11 Vol. 74, pp. 801-808. 
4 Vol. 73, pp. 413-440. 8 Vol. 74, pp. 470-483. 12 96 U. 8. 69. 
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stitutional Law.’? The proposition is thus stated: ‘‘ Legislature may enlarge 
limit, or alter remedies to enforce contract, if right is not seriously impaired, 
and if a reasonable mode of enforcing it remains.’’ Then there is a long list 
of cases in which the case has been cited with reference to this proposition, 
showing the applications; then a list of cases where it has been distinguished 
and dissented from. Now, this proposition of constitutional law, which is 
that the mere changing of the remedy, does not impair the obligation of an exist- 
ing contract, so that a substantial remedy is left for its enforcement, had been 
decided in many previous cases, and probably crops out twenty times in this 
series; and it is so with almost any other title that can be named. The defect 
of such a work as this is that it has no classification. It takes up the decis- 
jons of the Supreme Court of the United States in chronological order, and 
shows where and how they have been subsequently cited in decisions of Fed- 
eral and State courts. Yet its value is not to be overlooked or minimized. 
It takes one away from mere facts and right into the domain of principles and 
doctrines. A great work upon Federal jurisprudence and procedure could be 
written from the materials here collected, provided this work were used merely 
as an index to the sources of supply. Prof. Andrews can use it to great advan- 
tage in revising his work on American Law. But it looks now as though it would 
string out to fifteen volumes. 


REPORTS OF THE INDUSTRIAL COMMISSION.—5 Volumes. Washington, D. C.: Govern- 

ment Printing Office. 1900. 

The Industrial Commission was created under an act of Congress, passed on 
June 18, 1898. The original bill for this law was introduced in the House of 
Representatives by Hon. Thomas W. Phillips, of Pennsylvania, early in the 
year 1896, as we understand it; who on May 21st of that year made an able 
speech in Committee of the Whole in its support.! 

This bill was referred to the Committee on Labor. On May 23, 1896, Mr. 
Phillips introduced an amended or substitute biil on the same subject,? which 
was likewise referred to the Committee on Labor. The Committee reported in 
favor of the amended bill, and it passed the House on June 1, 1896. It was, 
however, delayed in the Senate for more than two years, and we are not sure 
but that the bill which finally became a law was a bill on the same subject 
introduced in the Senate. If it was the bill of Mr. Phillips, it was greatly 
amended before it became a law. The bill of Mr. Phillips provided for a non- 
partisan commission, to be appointed by the President, composed as follows: 
Three men representative of labor; three men representative of agriculture; 
three men representative of manufacturing; and three men representative of 
business. It was provided that a majority of the Commission should not 
belong to any one of the political parties which took part in the previous Presi- 
dential election, and that the President should have the power to remove any 
member of it for inefficiency, neglect of duty, malfeasance, or for any other 
reason duly set forth. A Commission was organized, consisting of four sen- 
ators in Congress, five representatives in Congress, and eleven other gentlemen, 
among them Hon. Thomas W. Phillips, the author of the original bill, who had 
ceased to be a member of Congress. The chairman of the Commission was 


1 Sith Congress, Ist Session, H. R. 6119. 54th Congress, Ist Session, H. R. 9188. 
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Senator James H. Kyle. The life of the Commission, unless further extended 
by Congress, expires on the 15th of December, 1901. 

The first volume of the publications of the Commission, consists of a Prelim- 
inary Report, made to the Speaker of the House of Representatives, on March 
1, 1900, on the subject of Industrial Combinations. It embraces all the evidence 
taken by the Commission with reference to such combinations down to the time 
when the report was made, and a digest or review of such evidence, which is 
ably done. This review of the evidence treats of competition, of the form of 
the organization of industrial combination; of over-capitalization, including gen- 
eral statements regarding the evil, and facts derived from the testimony taken 
by the Commission, not overlooking the interesting question of the profits of 
the promoters. One example was cited from the evidence of Mr. Dill, the New 
York lawyer engaged in organizing trusts, sometimes called ‘‘ the Father of 
Trusts,’’ to the effect that in one case a value of possibly $500,000, was cap- 
italized for $8,000,000. This review of the evidence also treats of the subject 
of prices, both of raw material and of product; of the factor system; of export 
trade; of trusts and the tariff; of freight combinations before the Interstate 
Commerce law, and after the Interstate Commerce law; of the effects of indus- 
trial combinations upon labor; and of the social effects of such combinations, 
It then gives a summary of the advantages and the evils of such combinations, 
treating the two subjects separately; and wiads up with a suggestion of rem- 
edies, condensing all these subjects from the mouths of various witnesses, 
whose testimony is cited in the foot-notes. In this, their first report, the 
Commission suggest a number of remedies, which we copy from their report 
as follows: — 


To prevent the organizers of corporations or industrial combinations from deceiving 
investors and the public, either through suppression of material facts or by making mis- 
leading statements, your commission recommend :— 

(a.) That the promoters and organizers of corporations or industrial combinations, which 
look to the public to purchase or deal in their stocks or securities, should be required to 
furnish full details regarding the organization, the property or services for which stocks 
or securities are to be issued, amount and kind of same, and all other material information 
necessary for safe and intelligent investment; 

(b.) That any prospectus or announcement of any kind, soliciting subscriptions, which 
fails to make full disclosures as aforesaid, or which is false, should be deemed fraudulent, 
and the promoters, with their associates, held legally responsible ; 

(c.) That the nature of the business of the corporation or industrial combination, all 
powers granted to directors and officers thereof, and all limitations upon them or upon 
the rights or powers of the members, should be required to be expressed in the certificate 
of incorporation, which instrument should be open to inspection by any investor. 

The affairs of a corporation or industrial combination should be carried on, without 
detriment to the public, in the interest of its members, and under their lawful control. 
To this end the directors or trustees should be required: 

(a.) To report to the members thereof its financial condition in reasonable details, 
verified by a competent auditor, at least once a year; 

(b.) To inform members regarding the method and conduct of business, by granting 
them, under proper restrictions, access to records of directors’ meetings, or otherwise; 

(c.) To provide, for the use of members, before the annual meetings, lists of members, 
with their addresses and their several holdings; and 

(d.) To provide, in whatever other ways may be named in the certificate of incorpo- 
ration, means whereby the members may prevent the misuse of their property by directors 
or trustees. 

The larger corporations — the so-called trusts — should be required to publish annually 
& properly audited report, showing in reasonable detail their asSets and liabilities, with 
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profit or loss; such report and audit under oath tu be subject to government inspection. 
The purpose of such publicity is to encourage competition when profits become excessive, 
thus protecting consumers against too high prices, and to guard the interests of employés 
by a knowledge of the financial condition of the business in which they are employed. 

From the testimony given before the commission, and herewith submitted, it has been 
proved that, before the passage of the interstate commerce act, discriminating freight 
rates were frequently secured by large shippers. Other evidence herewith submitted, to 
be supplemented by additional testimony which will be laid before the Congress shortly, 
seems to show that like discriminating favors are even now granted. Believing that these 
discriminations clearly tend toward the control of business by large combinations, your 
Commission further recommend: 

(a.) That the Interstate Commerce Commission be given authority, not only to pre- 
scribe the methods of keeping accounts of the railroads and to demand reports in such 
details as it may require, but also to inspect and audit said accounts; 

(b.) That the Interstate Commerce Law be so amended as to make the decisions of the 
Commission operative at a day fixed in the decisiuns and until reversed by the United 
States courts on appeal; 

(c.) That the Interstate Commerce Commission be authorized to prescribe classifica- 
tions of freight articles, and to make rules and regulations for freight transportation, 
throughout the United States; and 

(d.) That penalties for violations of the Interstate Commerce Act should be appropri- 
ate fines against the carriers, and not imprisonment of officials. 


The last recommendation, “ that penalties for violations of the Interstate 
Commerce Act should be appropriate fines against the carrier, and not im- 
prisonment of officials,’ is very unfortunate — almost profligate. Experience 
has repeatedly shown that fines against the incorporated carrier do not accom- 
plish the desired result, besides being productive of the grossest injustice; the 
innocent stockholders of the incorporated carrier are, by this means, punished 


for the malfeasance of their directors and ministerial officers, of which in most 
cases they have no cognizance. This is no better than Chinese justice, which 
punishes a man’s relations for the faults which he commits. How a govern- 
ment commission could deliberately report in favor of absolving from personal 
punishment the rascals who consciously violate the law, and casting the pun- 
ishment upon innocent people, is more than we can understand. A species of 
crime against commerce or business, by which one man, or one corporation, is 
built up and enriched, and others absolutely destroyed and reduced to beggary, 
should be denounced as a felony, and those who are guilty of it should be put 
into striped suits. The great difficulty in the way of enforcing such a law 
lies in the attitude of the Federal judiciary toward these combinations. The 
Federal judges, responsible to no one, occupy an attitude toward these com- 
binations so conciliatory as to render it almost impossible to expect laws of 
this kind to be enforced in the Federal courts. To this statement the Supreme 
Court of the United States furnishes a possible exception. It is worth consid- 
ering whether it is not competent for Congress, under the Constitution, to give 
the State courts concurrent jurisdiction over these Federal crimes, with the 
courts of the United States, and whether they ought not to be handed over to 
State courts and to State juries, without the right of removal to & court of the 
United States. However, there is no prospect of such a thing being done in 
the present attitude of public opinion. 

Vol. II. consists of two parts. Part I consists of statutes and digested de - 
cisions of Federal, State and Territorial courts relating to trusts and industria 
combinations, to which are added two or three leading Canadian and English 
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cases. This part is prepared by JEREMIAH W. JENKs, Expert Agent. Part II 
consists of a digest of corporation laws applicable to large industrial combina- 
tions, prepared by FrepERIck J. Stimson, Advisory Counsel of the Commis- 
sion. This digest resembles some of the published works of Mr. Stimson. It 
consists of the briefest index or statement of results, and is but a few pages in 
length. 

Vol. III. relates to the subject of prison labor, and to the competition of goods 
produced by convict labor with goods produced by ordinary labor. From the 
report of the Commission it appears that (in round numbers) the value of con- 
vict labor goods produced in 1885 was $24,000,000, and in 1895, $19,000,000, a 
decrease of about 21 per cent; while the number of convicts increased from 
41,877 in 1885, to 54,244 in 1895. The Commission make two recommendations 
with reference to convict labor, which deserve note: 1. That convicts be not 
employed at hard labor to exceed eight hours each day. This recommendation 
is embodied in the New York statute, which is printed in full in the report of 
the Commission, and which is recommended to the other States for attention 
and adoption, so far as their situation will permit. 2. That a Federal statute 
be passed interdicting interstate commerce in convict-made goods. Commis- 
sioner Smyth does not concur in the recommendation fixing eight hours for the 
day’s work. Commissioner Harris dissents from the recommendation for the 
interdiction of interstate commerce in convict-made goods. He does not con- 
cur in recommending the State to pass laws which ailow only the use of hand or 
foot power machines. 

IV. Relates to the subject of transportation, and deals especially with rail- 
way transportation. It is a large volume, and scarcely a page of it is devoid of 
interest. The testimony taken before the Commission on this branch of its 
labors opens up new vistas as to railway oppression, railway rascality, and the 
wild and blind misconduct of striking railway laborers. It deals with capitali- 
zation, construction and consolidation of railways; freight traffic generally; 
discrimination between individuals; discrimination between places, including 
the subject of the long and short haul; export and domestic grain and flour rates; 
grain elevators and grain buying, including the subject of discriminations by 
elevators to the alleged monopolies enjoyed by their owners; railway pools, 
associations and agreements; passenger traffic, including fares, passage and 
ticket brokerage; general legislation concerning railways; including amend- 
ments proposed to the Interstate Commerce Act, such as the proposal to give 
the Interstate Commerce Commission final power over rates, and to make the 
decision of the Commission binding, pending an appeal therefrom; taxation, 
especially as applied to railways, — including a consideration of franchise taxa- 
tion, and the taxation of inheritances; government ownership of railways, tele- 
graphs and telephones, including a statement of the experience of other 
countries; railway labor, including such questions as employment and dis- 
charge, blacklisting, wages, hours of labor, railway brotherhoods and orders, 
strikes, injunctions. in strikes, arbitration, accidents and injuries, liability of 
railways for injuries to employés, and relief funds maintained by employers; 
lake transportation; and miscellaneous evidence not relating to transportation. 

Vol. V. is a report on general labor legislation. It consists of a digest 
of existing statutes of the States and Territories affecting general labor, and 
is prepared under the direction of the Commission by Mr. Stimson, their 
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advisory counsel. From this it appears that the so-called fellow-servant 
doctrine has been either abolished, or very materially modified in several 
Western and Southern States of the Union. If the Commission shall give 
any further attention to this subject, it is worth consideration whether the fact 
that labor has become organized into close and strictly governed societies, 
does not point to the propriety of the retention of the fellow servant doc- 
trine. The truth is that the railway company no long2r possesses the same 
liberty to employ and discharge particular servants that was possessed by 
the master before the days of organized labor. The discharge of a single em- 
ploy é by a railway receiver produced the great Southwestern Railway strike, 
which cost the Gould Railway System and the country more than $20,000,000. 
In many systems of so-called organized labor the power to employ and dis- 
charge is no longer, in point of fact, possessed by the employer. This is 
notably the case in the Typographical Unions, where this power is lodged with 
the foreman of each office, who is himself a member of the Union. On what 
principle can a master be even held liable for the torts of his servants where 
he is so far bound hand and f»ot by labor organizations that he has no 
power even to employ or discharge them; but must remit that power to 
another person, whose action is not controlled by himself, but is dominated 
by his fellow-laborers? The abuse of organized labor in connection with 
railways has been carried to such an extent that there was a time —and 
probably the same condition exists now — when the master mechanic or divis- 
ion superintendent of a railway company could not order a particular en- 
gineer to take out a particular engine on a special service, but was obliged 
to take the next engineer on the list, or else bring upon himself a general 
strike among his engineers. 


These publications cannot be too strongly recommended to the attention of 
all persons interested in investigating and reforming our economic conditions. 
It may be doubted whether any publications have ever been made by the govern- 
ment of more substantial value to the people, if the people will only make use 
of them. We hope that enough of them have been printed to supply all wants 
in the way of distribution. Their great merit consists in the thoroughness of 
the investigations which have been made, and of the impartial character of those 
investigations. The questions considered in these reports can be studied from 
every reasonable point of view, in the testimony of witnesses who are experts on 
the subjects upon which they testify, and in the light of the independent investi- 
gations made and statistics collected by the Commission. If the labors of the 
Commission shall go no further; these volumes will have justified the statute 
which called it into existence. If it shall be more ambitious — if the vision of 
some of its members of procuring the enactment of a Code of Industry — shall 
be carried out, time alone will tell whether its existence has been productive 
of greater benefit or detriment to our country. 


LEWIS ON EMINENT DOMAIN. — Second Edition. A Treatise on the Law of Eminent Domain 
in the United States. By JOHN LEWIS. Chicago: Callaghan & Company. 1900. 


This work, in two volumes, now comprises 1812 pages, all told. Of these, 
1483 pages are text. The index, consisting of but 73 pages, seems to be scant. 
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The volumes do not have any printer’s imprint upon them, and, though fair in 
appearance, they are not as well printed as Gould on Waters, by the State 
Journal Company. 

This edition appears after a lapse of twelve years from the first edition. 
The author rather astonishes us by the statement that, since the publication of 
the first edition, more decisions have been handed down on the subject of 
eminent domain than in all the previous history of the country. We thought 
that the reverse was the fact; that, with the passing of the era of railroad 
building, the title of eminent domain was becoming quiescent, like a country 
from which the earthquake habit has disappeared. It is well known, however, 
that there has been a very great revival of railroad building, and that the 
mileage of new railroads, which have been built during the year now closing, 
is very great. Mr. Lewis has taken the pains to collect and tabulate the number 
of cases cited in the present edition by States; and it forms a curious table. 
One would naturally think that, in the newer States where, it may be presumed, 
railroad building is going on more rapidly than in the older States, the greater 
number of decisions, relatively, would be found. Exactly the reverse seems to 
be the case. The list begins with New York, 1728; next comes Pennsylvania, 
1347; then follows Illinois, with 890; Massachusetts next puts in her appearance 
with 809; then follow with diminishing numbers Indiana, Missouri, New Jersey, 
Iowa, etc. Approaching the end of the list we are astonished with the follow- 
ing figures: Colorado, 85; South Carolina, 87; Arkansas, 81; Oregon, 75; 
Washington, 68; Rhode Island, 67; West Virginia, 64; Delaware, 35; Florida, 
82; District of Columbia, 26; Montana, 22; Nevada, 16; South Dakota, 15; Utah, 
11; Idaho, 6; North Dakota, 6; Dakota Territory, 2; Wyoming, 2; New Mexico, 
1; and Oklahoma, 1. This list also shows that 245 cases have been cited from 
England and 108 from Canada, The total number of cases cited is 12,882. 

It would be a work of supererogation to enter upon a critical description of a 
work which has withstood the severest of all criticism, the test of time and use 
in the hands of the legal profession. It seems enough to say that this work is 
something more than a mere digest of points, but that it combines with a state- 
ment of the results of decided cases, a statement of the reasons upon which 
the judicial decisions proceed. It seems to be written in the best form of a 
legal treatise, —the form which presents a digest of the decisions with proper 
groupings, in the form of an orderly commentary. So far as we can see, the 
style of the author is easy and lawyer-like, and indicates a thorough study and 
a clear understanding of the subject under discussion. 


LAWYERS’ REPORTS ANNOTATED, BOOK 48.— The Lawyers’ Reports Annotated. All Current 
Cases of General Value and Importance, with Full Annotation. BURDETT A. RICH, 
Editor, and HeNRY P. FARNHAM, Asst. Rochester, N. Y.: The Lawyers’ Co-operative 
Publishing Company. 1900. 

This volume, like its predecessors, presents a great many extensive notes. 
Of these, no less than six, by Mr. C. B. Labatt, relate to negligence in the 
relation of master and servant. It is perhaps not generally known that this 
capable law-writer has been for some years engaged in a minute and careful 
study of the law of Master and Servant in all its phases. The results of his 
studies have been printed from time to time in the form of exhaustive notes in 
the L. R. A.; these will, we suppose, appear at some time in the form of a 
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treatise. The notes on this subject by Mr. Labatt in the present volume, 
relate to the liability of an employer for injuries received by servants owing to 
the want of blocking at railway switches; ! the right of a servant to recover 
for injuries caused by projecting screws in shafts and other moving machinery ; * 
“the duty of a master with respect to the employment of competent, skillful, 
sober servants, etc.,® the effect of an assurance of safety given by the master, 
or by acompany-servant, whose assurances bind the master; ‘ the right of action 
which a servant has for injuries received in obeying a direct command of his 
master, or of the representative of his master; ° the liability of a master for 
injaries received by the servant in the performance of duties outside the scope 
of his original contract.® 
There is also an exhaustive note on the subject of what statutes of limita- 
tions will govern action in another State or Territory, signed “‘J. H. H.”’ ;7 
another on the question of allowing an injunction in favor of a party in paré 
delicto against enforcing, or otherwise procecding with an illegal contract, 
unsigned; ® another on the effect of the omission to stamp an instrument on 
which the law requires a stamp, or to cancel the stamps on such an instru- 
ment, signed ‘‘ G. H. P.’’ ;® another as to the effect of the probate of a will in 
another State, signed “I. T.’”’;!° another on the right to plead inconsistent 
defenses, signed “‘F, H. B.’’ ; 4 another on the legal powers and privileges of 
surety and trust companies, signed ‘‘J. H. H.’’ ; !2 another on the practice of 
withdrawing ajuror in trials, civil and criminal, signed “I. T.’’ ; 8 another on 
the right of a municipal corporation to drain sewage into waters, unsigned.!* 
These notes, though of varying lengths, are all very long and exhaustive. 
The profession knows the value of the L. R.A. These volumes are seldom 
consulted on any subject without advantage and profit. The policy of the 
editors is, when they make a note upon any topic, to dig it out to the bottom. 
The principal criticism of the work relates to the small and crowded type in 
which it is printed; and this applies especially to the notes. But, on the 
other hand, it is to be remembered that, by this means, the publishers are able 
to give the profession the greatest value for the least money. This volume 
contains 947 Imperial octave double-column pages all told, the cases printed 
in the kind of type called brevier or possibly minion, and the notes printed in 
nonpareil. This small type is set solid, that is to say without leads between 
the lines, which renders it more difficult for consecutive reading; all this has 
been done with the view of getting the greatest amount of matter into the 
allotted space on the principle, ‘‘ get your money’s worth.” 


THE PUBLICATIONS OF THE SELDEN SOCIETY. — Vol. XIV. For the Year 1900. Consisting 
of the Beverley Town Documents. Edited by ARTHUR F. LEACH, Barrister-at-Law, at 
the Middle Temple, Assistant Charity Commissioner. London: Bernard Quaritch, 15 
Piccadilly. 1900. All rights reserved. 

The Selden Society was founded in the year 1877, to encourage the study 
and advance the knowledge of the history of English law. It is under the pat- 
ronage of the Queen, the Prince of Wales, and the Duke of York. Its Presi- 
dent is the Rt. Hon. Lord Lindley, better known in America by his former title 
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of Sir Nathaniel Lindley. Its Vice-Presidents are Mr. Justice Sterling, and Sir 
Howard Elphinstone, Bart. It has a council of fifteen members, embracing dis- 
tinguished names, among them Mr. Justice Bruce, Sir Frederick Pollock, Lord 
Justice Romer, and Mr. Justice Wills. The literary director is Prof. F. W. 
Maitland, of Downing College, Cambridge. 

The documents here collected cover the period from the year 1130, when 
Bishop Thurston granted a charter to Beverley, to the year 1565, the last entry 
dealing with the election of four aldermen on Sunday. Such of the documents 
as are in Latin have an English translation on the opposite page; those which 
were originally in English are reprinted with all the curiosities of the ancient 
spelling preserved. A long introduction by Mr. Leach will, well repay the 
attention of the learned and curious. It deals with two subjects: 1. Beverley 
in the Fourteenth Century. 2. The Craft Gilds or Trade Companies of Bever- 
ley. Among the glimpses which we get of the meaning of ancient words is, 
that the meaning of the word “ liberty’’ was freedom from royal exactions. 
Thus, it is pointed out by Mr. Leach that the rhymed charter of King Athel- 
stan, though afterwards converted into prose, — 


“ As free make I thee 
** As heart can think or eye may see,”— 


though addressed to the church and to the canons, its priests, and not to the 
town, yet resulted in making the tenants of the church free of royal exactions, 
aids, and gifts. This book takes us back into curious times, when almost 
everything was regulated by royal charter, by statute, by municipal ordinance, 
or by the orders of bishops or of magistrates. By the great charter of the com- 
munity of Beverley, Magna Carta Communitatis, every year twelve men were 
elected out of eighteen, a majority of whom, that is to say, seven, had full 
power to levy farms, rents, and ancient assessments in the town, and to keep 
and maintain the ancient customs and statutes, and to chastise and punish in 
their discretion those who rebel against or contravene them; and, when neces- 
sary, to ordain and make new orders and statutes, with the consent of the 
community aforesaid, and to levy by the boxes heretofore used, such loans and 
assessments as of old in the town aforesaid, viz., of every whole cloth, 1d.; half 
cloth, $d.; quarter cloth, 3d.; sack of wool, 2d.; one-half sack of cloth, 44.; 2 
stone of wool, 4d.; and a long list of other articles of merchandise taxed in a 
similar manner. Windows were taxed, —the windows of cobblers, regraters, 
smiths, tailors, skinners, parchment-makers, and other like,a week 4d. Hardly 
any industrial person or thing escaped taxation. Thus, the lead of a working 
dyer, a week 4d.; table of a working shearman, 4d. A ‘‘ shearman”’ seems to 
have been a barber or haircutter, for the Latin is de qualibet tabula tonsoris 
laborantis, quadrantem. So, there was ‘the Assize of Bread,’? which seems 
to have consisted in a public inspection and weighing of the loaves of bread 
made by bakers. This “ assize’? was kept by six sworn burgesses, and the 
legend runs: ** And whenever they shall see needful and fit, they shall take 
loaves; which loaves shall be weighed by the Bailiffs in the presence of the six 
burgesses, and there, after the weight and quality of the loaves and their dis- 
cretion, default shall be adjudzed, and by their oaths delinquents be amerced 
and punished, and the amercements, if there be any, be assessed by them, and 
the amercements aforesaid, be delivered to the burgesses aforesaid on inden- 
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tures made between the aforesaid six burgesses and the bailiffs.’’ Then there 
was an Assize of Beer held by the bailiffs of the Archbishop [of 
York], that ecclesiastic of ancient renown, second in the church of 
England, who enjoys the privilege of signing his name ‘ Ebor.” 
' (Eboracum, the latin for York); for a clause in an ancient charter 
of Beverlacum (Beverley) runs: ‘But no Assize of Beer may be taken 
at the times before mentioned, and the Archbishop’s bailiffs may not meddle in 
any other way than as above said.”’ In the next clause King Richard takes 
under his protection and out from under the oppression of the Archbishop, the 
butchers: ‘* Also, that butchers may not be punished by the Archbishop’s 
steward or bailiff, except by the special order and commission of the Lord 
King.”’ 

wl we forbear further comment on this very curious book: merely adding 
that it comes to us uncut, and that it is one of those books which we cannot 
very well review without reading it, and we fear that if we attempt to go further, 
we shall fall into serious mistakes; and for those mistakes already committed, 
we cheerfully absolve Mr. Leach. 


COLLIER ON BANKRUPTCY.—By EATON. Third Edition. The Law and Practice in 
Bankruptcy, under the National Bankruptcy Act of 1898, with Citations to the Decisions 
to Date. By WM. MILLER COLLIER. Revised and Enlarged by JAMES W. EATON, of 
the Albany, N. Y., Bar, Instructor in the Law of Contracts and of Evidence, Lecturer on 
Bankruptcy in the Albany Law School, and Editor of the American Bankruptcy Re- 
ports. Albany, N. Y.: Matthew Bender. 1900. 


The rapid multiplication of decisions construing the Bankruptcy Act of 1898, 


made by referees in bankruptcy, by Federal District judges, by Federal Courts 
of Appeal, and by other courts, furnishes a justification fora third edition of 
this work. It will be remembered that in order to keep his work up to date, 
the late Orlando F. Bump, author of the leading work under the bankruptcy 
law of 1867, issued a new edition of his work every year; and that the decisions 
in the latest edition were indispensable to the practitioner in bankruptcy cases. 
It seems to be so with reference to the present work. The subject of bank- 
ruptcy is, of course, wholly statutory; though, as in other cases of statutory 
systems, the statutes have been enacted with reference to the existing juris- 
prudence in which they are embodied like gems encysted in the solid rock. 
There is a distinct series of bankruptcy reports published by Mr. Bender, the 
publisher of this volume. Bankruptcy cases are being decided so rapidly 
that the AMERICAN Law REVIEw has despaired of keeping abreast of the decis- 
ions upon that special subject, and has not attempted it; though with the aid 
of Mr. Bender, we hope to be able from time to time to give our readers inti- 
mations of those which are regarded as the most noteworthy and important. 
This volume comprises, first, a treatise upon the existing bankruptcy law; 
then the General Orders in Bankruptcy promulgated by the Supreme Court of 
the United States; then a collection of Forms in Bankruptcy; then the Bank- 
ruptcy Act of 1898; then the Bankruptcy Act of 1867; then the Bankruptcy Act 
of 1841; then the Bankruptcy Act of 1800; then the United States Equity 
Rules; then the Exemption Laws of the different States; then a list of the 
judges of the Circuit, District and Territorial Courts, and of the Circuit Courts 
of Appeals of the United States, and a list of the clerks of the Circuit and Dis- 
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trict Courts, with their official addresses; together with a schedule of the times 
and places of holding their courts, and the geographical limits of districts and 
circuits compiled from official sources, and corrected to October 1, 1900. 
Possibly the publication of these repealed statutes, equity rules, etc., may be 
objected to on the theory that this device has been resorted to to pad out a 
volume of good size; but the practitioner will appreciate the value of the 
matter here printed. As the mass of decisions requiring digest and statement 
increases, these matters can be omitted in future editions. 


AMES ON FORGERY.— Ames on Forgery, its Detection and Illustration, with Numerous 
Causes Celébres (Illustrated). By DANIEL T. AMES, Founder and Twenty Years Editor 
of The Penman’s Art Journal, of New York; Author of Ames’s Compendium of Prac- 
tical and Artistic Penmanship, Ames’s Alphabets, Ames’s Guide to Practical Writing; 
and thirty years Examiner of Contested Handwriting in Courts of Justice. San Fran- 
cisco: Daniel T. Ames, 24 Post Street. New York: Ames-Rollinson Company. 1900. 


This remarkable work of about 300 pages, nearly 75 of which consist of 
illustrations, is devoted to a study of the means of detecting forgeries. It 
opens with a portrait of the author, who is also the publisher; and after the 
title page is a page containing this legend: ‘‘ Over fifty noted cases explained 
and illustrated, making more than seventy pages of engravings. Many of the 
cases are among the most celebrated in the world.’”? Among these cases are 
the Howland Will case; the case of Everett v. Wilkinson, illustrative of dis- 
guised handwriting; the Fuller case in Newport, Vt.; the Miser Russell case, © 
in New York City; case of a forged note against the Jacob Erwin estate, of 
Jersey City, N. J.; forged notes against the Gillespie estate, Warsaw, N. Y.; 
the’ Lewis Will contest, Hoboken, N. J.; forgeries against the estate of James 
G. Fair, of San Francisco, Cal.; forged will of A. J. Davis, of Butler, Mont.; 
forged check and note against the Dodge estate, Plymouth, N. H.; forged deed, 
Kingston, N. Y.; Baker Will contest, Toronto; Gordon Will contest, Jersey 
City, N. J.; forgery against the Redfield estate, Syracuse, N. Y.; the Murdock 
alleged forgery, Willows, Cal.; the Morey-Garfield forged letter; the Cadet 
Whittaker: case, West Point; the Collum-Blaidsdell alleged forgery, Minne- 
apolis; the Botkin murder case, San Francisco; the Dr. Kennedy murder case, 
Newf York; the Hunter-Long forgery, Philadelphia; the Becker raised draft, 
Sanj Francisco; the Molineux case, New York, now pending in the Court of 
Appeals of that State. A separate chapter deals with the report of the author 
on the celebrated Dreyfus case. Another chapter is devoted to the letters of 
Junius, and to a review of the report of the famous English expert Chabot, on 
the authorship of those letters. 

What is equally interesting and possibly more instructive, will be found in 
the chapters relating to the technique of forgery, embracing such subjects as 
personality in handwriting; mcvements in writing, defined and illustrated; 
writings under abnormal circumstances; signature over other writing never 
written twice alike; notable instances of persons unable to recognize their 
own signatures; writing over folds in the paper, and one line over another; 
forgery by the aid of tracing; free-hand forgery and the methods of its detec- 
tion; the use of expert testimony respecting handwriting, with historical 
cases in English, French and American courts, and the estimate placed upon 
such testimony by high judicial authority; sources of expert knowledge, and 
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who may give testimony as experts; how expert testimony should be given, 
with reasons, crayon illustrations, etc.; certainty of conclusions reached 
through expert comparisons of handwriting; why experts differ in their 
opinions; inserted sheets in documents. 

The author devotes no less than twenty pages to the celebrated Molineux 
case, With numerous illustrations. In bis report on the Dreyfus case, made in 
1897, —to whom or to what tribunal we do not gather, — he expressed the 
opinion that the anonymous document, or so-called ‘‘ Bordereau,’”’ was not 
written by Captain Dreyfus, and gave his reasons for his conclusion. This con- 
clusion was vindicated by what subsequently transpired in the case. 

While this book is manifestly intended to be, in part, at least, an adver- 
tisement of the author as a professional expert on questions of handwriting, 
it seems to be at the same time a very competent treatise upon that subject. 
No person intending to go into either the profession of forgery, or the pro- 
fession of detecting forgery, can afford to neglect or overlook this important 
aid. 


GOULD ON WATERS.—Third Edition. A Treatise on the Law of Waters, including Riparian 
Rights, and Public and Private Rights in Waters Tidal and Inland. By JOHN M. 
GOULD, Ph. D., Joint Author of “ Gould and Tucker's Notes on the United States Re- 
vised Statutes;”’ Editor of Last Editions of “‘ Kent’s Commentaries,” and of ** Daniell’s 
Chancery Practice,” etc. Chicago: Callaghan and Compahy. 1900. 


This is one of the very best law books we have. In reviewing the first edi- 
tion of it, we used this language: “ This treatise has not been written without 
a great expenditure of labor. * * * The foot notes of every page teem with 
citations. * * * The author has made skillful use of this vast mass of ma- 
terial. He has thoroughly digested it, and arranged it in an easy and pleasing 
style. The growth of legal doctrine is traced in a comprehensive manner. 
The author writes with the hand of a master, and his work is entitled to the 
very first rank among American law books. * * * The best book that has 
been written in a decade.’? This good opinion of the work has been rein- 
forced by the opinions of judges. In Pearson v. Rolfe,! Chief Justice Peters 
refers to it as “‘a new and excellent work.”’ In Shively v. Bowlby,? Mr. Justice 
Gray, speaking with reference to the chapter on Navigable Waters, says: ‘‘ For 
a full collection and careful analyses of cases, see ‘ Gould on Waters (2d Ed.), 
pp. 556-78.’ ”” 

The first edition was published in 1883; the second in 1891; and now, after 
a further lapse of nine years, the third edition appears. In this edition about 
3,000 new cases are examined and sifted in; and new illustrations of the prin- 
ciples considered have been derived from the Canadian and Colonial reports, as 
well as from those of the United States and England; and all the more impor- 
tant articles and monographic notes have been considered. The author says 
in his preface: ‘‘ The original aim has been pursued of making the book a con- 
tribution to systematic jurisprudence, and, in view of the local value of decis- 
ions, even upon well considered rules, the citation of decisions has been made 
as exhaustive as possible.”” The learned author thinks that “ it is probable 
that no more important decisions upon questions of property have ever been 
made than those of Shively v. Bowlby,’ as to the power of the general govern- 
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ment to dispose of tide lands in the territories; of Morris v. United States, 
as to the Potomac Flats, and the various cases, now first collected here, in a 
new collection, in which the rights and liabilities of water companies are 
defined.’? The book now comprises nearly 1,100 pages, all told, and cites about 
12,000 cases. It is well and cleanly printed by the State Journal Printing 
Company of Madison, Wis.; andif there is any defect in it, it is an insufficient 


index. The index of 907 pages of text, is comprised in but 48 pages; but the 
titles are numerous. 


RUSSELL’S OUTLINE STUDY OF Law. — Third Edition. Outline Study of Law. By Isaac 
FRANKLIN RUSSELL, D.C. L., LL.D., Professor of Law in New York University. New 
York: Baker, Voorhis & Co., Law Publishers, 66 Nassau Street. 1900. 


This book is intended as a first book in law, and as a general introduction to 
the whole body of American jurisprudence. The principal object has been to 
present the subject in a way calculated to attract the attention of the reader 
and whet his appetite for more. This book “‘ brightens for ornament and whets 
for use.’’ Our office boy is studying law voraciously. After looking over 
several books of the kind, we concluded that this was the one to put into his 
hands. This is perhaps the best recommendation we can make of it. It 
consists of forty-eight ‘‘lectures.’? These lectures are all of them entertain- 
ing, and none of them tod long. We agree with the following observations of 
the learned author, which we pick up at random here and there: ‘‘ Whatever, 
in national customs and institutions,? could not be referred to any other source, 
the Romans ascribed to Romulus, and the English to King Alfred. So, many 
of our modera philosophers save themselves the fatigue of clear thinking and 
exact writing, by referring every puzzling phenomenon to the vague influence 
of what they call law. Law, they tell us, is a rule of action: it is the prin- 
ciple of life: it is force: it is God. * * * A little study in historical 
jurisprudence is all that is necessary to show that law is the product of devel- 
opment, of evolution. It results from the slow and gradual unfolding of na- 
tional life. It has its origin in the necessities of mankind; it first manifests 
itself in rude neighborhood customs; its first promulgation is by sume kind of 
judicial authority; sanction is given to it by a court of justice; and, when its 
change and development have ceased, it takes on the final form of a statutory 
enactment.”’ 

Would the author believe that all, or even one-tenth of the statutes enacted 
by the legislature of New York which (heu, dolores!) meets annually at Albany, 
are ‘‘ the product of development, of evolution?’’ Are not many of them rather 
the product of a sting which has been administered in a single lawsuit to the 
lawyer who lost the case? If all the statutory enactments in New York and 
other States were simply the final forms assumed by thoroughly developed and 
crystallized law, the people could live under them with more content. The 
truth is that much of the slipshod law which is imposed upon the people by the 
legislatures is not the work of development at all. On the other hand, the 
processes of development march away from such statutes. Statutes do not 
march any more than constitutions do, —a subject well treated by Mr. George 
R. Peck, in his address before the last meeting of the American Bar Association. 


1174 U. 8. 196. 2 The punctuation is ours. 
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The people, however, march. To use the expressive word added to our vocab- 
ulary by the Hon. Chauncey M, Depew, LL.D., in his speech in the Senate of 

the United States on the Philippine question, which word, we are pained to 

say, was expurgated from the second edition of said speech,—the people 
- “eyolute’’; but the statute law does not. The people march and leave the 
statute law behind, and it passes into that limbo of vanities called dead letter 
laws. 

Another observation of the learned author, with which we entirely agree, is 
this: ‘‘ The Mosaic, Solonian, and Decemviral codes are erroneously supposed 
to be the product of single legislative acts. The Corpus Juris Civilis and the 
French codes are vainly imagined to be the original works of Tribonian and 
Napoleon. Study, however, discloses the fact that great national codes have 
never been constructed out of entirely new materials, but have been invariably 
formed out of the tissue of pre-existing ru'es and institutions. And so it 
happens that, not only in democracies, but under every form of government, 
each individual citizen is a law-maker, and is responsible with his fellows for 
the existing state of legislation.”” We are glad to know this, and, as a corpo- 
ration is now a “ citizen,’’ and as the AMERICAN Law REVIEW is published by a 
corporation, we take comfort in the knowledge of the fact that the AMERICAN 
Law REVIeEw is responsible, in common with its fellow-citizens, for the « xist- 
ing state of legislation. We know that it is a heavy responsibility, but we 
shoulder it without hesitation. 

Dr. Russell also says: “‘ Kinship, as a factor in legal evolution, has also been 
felt in the department of law called procedure, or remedial justice, and partic- 
ularly in the law of evidence.’’ This fact is interesting; but, in order to make 
it appear what the author means, it would be necessary to quote further; and 
the book is so interesting that if we do not stop we shall quote the whole book 
and lay ourselves liable to an action for an infringement of copyright. And 
here weSdetect on another page the observation that ‘‘a compilation is not an 
invasion of copyright, if it display original thought,’? — an observation which 
we take leave to challenge, though with necessary deference. Can a man take 
a law book that I have written and compile another out of it, and escape the 
dues of justice by the fact that he has sifted in some of his original thought? 
It has often been decided that he cannot. We merely refer to this slip of the 
pen to show that the restraint imposed by brevity is often liable to mislead. 
Our learned author may retort in the language of Artemus Ward: “ This is sar- 
kasm: I doant mean this; I mean jest the opposite.” 


CONYNGTON ON BUSINESS CORPORATIONS. — The Organization and Management of a Busi- 
ness Corporation, with Special Reference to the laws of New York, New Jersey, Dela- 
ware, West Virginia. Containing Complete Forms for By-Laws, Comparison of 
Corporations and Copartnerships, and Provisions for the Protection of Minority Inter- 
ests. By THOMAS CONYNGTON, of the New York Bar. Published by The Ronald Press, 
52 Broadway, New York. 1900. 


This is a book of about 200 pages, the object of which is well covered by its 
title page. It is a sort of corporation manual. It consists, for the most part, 
of a digest of the corporation laws of the four States named on its title page, 
together with a good many suggestions from the author, who is evidently a 
man of practical experience in these details. We do not see that any judicial 
decisions are cited. The last of the fifteen chapters relates to “ the future of 
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corporation law.’ In this discussion the author asks: ‘‘ Why should citizens 
of New York, wishing to operate a mine in the Klondike, have to pay West 
Virginia fifty dollars per annum for the privilege? Why should citizens all 
over the country pay thousands of dollars annually to the State of New Jersey 
and Delaware for permission to do business in the corporate form? Why 
should anything be paid anywhere for merely the privilege of doing business 
somewhere else?’’ My dear child, the principal reason is this. A number of 
citizens of New York, wishing to operate a mine in the Klondike, in a corpo- 
rate character, without incurring any personal pecuniary liability, growing out 
of their adventure, place themselves under the protecting aegis of the Federal 
courts, by purchasing a charter in West Virginia for $50, and thereby be- 
come suddenly transformed into a “citizen”? of West Virginia; so that, if they 
are sued in their corporate character in a court of New York except by a citi- 
zen of West Virginia, and if the matter in controversy exceeds $2,000, they can 
remove the cause into a court of the United States in New York, — thus de- 
frauding courts of the State of their actual domicile and citizenship, of an 
essential portion of their jurisdiction. To this extent, the Constitution of the 
United States has “marched.”’ In this particular, the Federal Constitution, 
left foolishly defective by the inexperts who made it, has been amended, not 
by three-fourths of the States, as the instrument requires, but by what the late 
Thomas Jefferson described as “the noiseless, and therefore unalarming, 
instrumentality of the Supreme Court.’! 


1 This passage is found in a letter written by Mr. Jefferson to William Johnson, a 
justice of that court, in 1823. : 
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